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Justice for All 


By HOWARD L. BARKDULL 


President of the American Bar Association 


Reprint of a talk broadcast over the coast-to-coast radio 
network of the Columbia Broadcasting System from 
New York, October 10, 1951. 


I AM going to talk to you about 
what is being done to make “jus- 
tice for all” a reality in the United 
States. By “justice” I simply mean 
fairness under the circumstances. By 
‘all” I mean everyone, rich and poor, 
male and female, white and colored, 
young and old. 


Government has two basic pur- 
poses. First, to see that justice is 
done among the citizens of the nation, 
and second, to protect the nation from 
its enemies abroad. Today, our enemy 
abroad asserts that our courts and 
lawyers are nothing more than the 
hired lackeys of greed and privilege. 
Our enemy’s adherents say lawyers’ 
fees are high, often beyond the means 
of middle income men and women; 
and the poor, the Communists say, the 
poor are abused and cheated because 
they do not have the help of lawyers 
or courts. 


These are serious charges, with some 
tuth in them. How much truth? 


Does the law really exist to protect 
the vested interests of the rich and 
powerful, to keep the poor and weak 
defenseless and bowed? 


In reply, we could mention the ab- 


sence in the United States of knocks 
on the door at 3:00 a.m., the absence 
of millions of slave laborers, the ab- 
sence of ruthless secret police and the 
absence of courts with no traditions 
of individual rights. We could find 
these reprehensible features and worse 
in the country our accusers used to 
call the Worker's Paradise. But, if 
“equal justice under law,” the words 
engraved over the entrance to the Su- 
preme Court of the United States, is 
our ideal, and we know it is, we must 
look at the facts squarely. We must 
ask “Do the persons unable to pay 
fees get justice?” And since justice 
or fairness is hard to pin down for a 
factual investigation, let us change 
the question to this: “Are the’ services 
of a lawyer available to persons who 
are unable to pay fees?” Without the 
services of a lawyer, the chances of a 
fair result in a domestic matter, a land 
dispute, the settlement of a small es- 
tate, a claim for damages or the like, 
are slim. We live in a complex world, 
with a multitude of ordinances, regu- 
lations, laws, board and court decisions, 
with many exceptions, amendments 
and qualifications. A lawyer is 
trained by years of study to find the 
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law, interpret it, apply it to actual 
cases. 

Are the services of a lawyer avail- 
able to persons who aren't able to pay 
fees? The answer to this question is 
contained in a book published by 
The Lawyers Co-operative Publishing 
Company for the Survey of the Legal 
Profession, under the auspices of the 
American Bar Association. Its title is 
Legal Aid in the United States and its 
author is Emery A. Brownell, the Ex- 
ecutive Director of the National Legal 
Aid Association. Written as a major 
report for the Survey of the Legal 
Profession, it is, according to Reginald 
Heber Smith, Director of the Survey, 
“the most authoritative compilation of 
the facts concerning Legal Aid in the 


United States that can be found any- 


where.” Mr. Smith is qualified to 
speak. He was a pioneer and is still 
a leader in the Legal Aid movement. 
Thirty years ago when he wrote the 
classic study Justice and the Poor on 
the same subject, Legal Aid was prac- 
tically unknown. 


Who Are “The Poor”? 

Are the services of a lawyer avail- 
able to the poor who aren't able to 
pay fees? Do we in fact have “justice 
for all” in the sense that all persons, 
even the poor, can get legal advice and 
representation in court or before ad- 
ministrative tribunals? By “the poor” 
we do not mean merely the destitute. 
Legal Aid exists to serve those who, 
after providing the necessities of life 
for their families and themselves, 
have nothing left with which to pay 
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lawyers’ fees however reasonable the 
may be. 

Mr. Brownell’s report states th 
facts, facts gathered by intensive 
effort over three years. Travelling 
well over 40,000 miles, he visited 
every Legal Aid office and active com- 
mittee in the United States, 123 in al 
in 103 different localities. He checked 
his findings with experts in even 
state. | 

I am going to tell you what the facy 
are as to the availability of legal sen. 
ices for people without means, and 
how Legal Aid fits into the official 
six-point program of the America 
Bar Association. In a few words thi 
program of the American Bar Ass 
ciation is: 


Six-Point A.B.A. Program 

1. Preservation of representative 
government in the United State 
through a program of public education 
and understanding of the privilege 
and responsibilities of American cit- 
zenship. 

2. Promotion and __ establishmens: 
within the legal profession of orga0- 
ized facilities. for the furnishing of 
legal services to all citizens at a cox 
within their means. 

3. Improvement of the administt 
tion of justice through the selection 
of qualified judges and adherence 
effective standards of judicial admis- 
istration and administrative prot 
dures. 

4. Maintenance of high standards 0! 
legal education and professional cot: 
duct to the end that only those propetl 
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qualified shall undertake to perform 
legal services. 

5. Promotion of peace through de- 
velopment of a system of international 
law consistent with the rights and 
liberties of American citizens under 
the Constitution of the United States. 
And finally, 

6. Co-ordination and correlation of 
the activities of the entire organized 
bar of the United States. 

That is the six-point program re- 
cently adopted by the American Bar 
Association and to which my efforts as 
president in the coming year will be 
dedicated. We have many able, hard- 
working sections and committees 
staffed by hundreds of lawyers in our 
Association, which itself has more 


than 46000 members and through its 
House of Delegates represents more 


than 130,000 lawyers. Better citizens, 
better courts, better lawyers, better 
world, better bar associations—all 
these aims are closely related to our 
aim of making legal services more 
widely available. I call your attention 
to the words of Judge Learned Hand 
“If we are to keep our democracy, 
there must be one commandment 
‘Thou shalt not ration justice.’ ” 


Still a Long Way to Go 

Mr. Brownell’s report to the Survey 
of the Legal Profession discloses that, 
even though the United States has the 
best Legal Aid record in the world, 
we still have a long way to go. He 
finds that a minimum of thirty million 
persons in the United States, more 
than half in urban centers, are de- 
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pendent on Legal Aid for needed ad- 
vice and services. He found no or- 
ganized Legal Aid facilities in 50 
United States cities of over a hundred 
thousand population—and that in 
38% of all United States counties, no 
legal assistance is provided for persons 
of little or no means accused of major 
crimes. I dwell on the negative side 
of his findings because it is there we 
must concentrate our efforts. 
Because of the increase in our pop- 
ulation, the ability of established Legal 
Aid organizations to meet the full need 
in their communities has risen only 
from 51% in 1916 to 55% in 1947. 
I am proud of the practical accom- 
plishments of the Committee on Legal 
Aid of the American Bar Association 
and of the various state bar associations 
in fostering the growth of legal aid 
Top quality leadership is coming t 
the fore. We have such persons a 
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lawyers like Harrison Tweed, who is 
President of the National Legal Aid 
Association, like Chief Justice Arthur 
T. Vanderbilt of New Jersey, and like 
Orison Marden, Chairman of the 
American Bar Association Legal Aid 
Committee. 


The most serious obstacle confront- 
ing organized Legal Aid work on both 
the civil and criminal side is financial. 
It is a troubling question as to where 
the funds should come—from the Bar, 
from the general public as a private 
charity or from local or state govern- 
ment, or from a combination of these, 
or from one or the other, depending on 
circumstances. 


Lawyers Are Primarily 
Responsible 


The responsibility for leadership in 
each community rests primarily on the 
lawyers. They will do well to consider 
what a default may cost them and the 


American people. A profession such 
as medicine or law is necessarily a 
monopoly, in a field which is forbidden 
to these who are not licensed to engage 
in the practice. In this respect the 
professions differ from business. No 
solicitation is permitted, and those who 
have not been granted the right to 
practice the professions are strictly ex- 
cluded. This places on the profes- 
sions a responsibility to the public, and 
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if any professional group fails to meet 
the issue, they will discover sooner or 
later that the problem is being at- 
tacked by persons whose approach will 
be neither professionally competent 
nor in the public interest. The remedy 
will be imposed from the outside. The 
lesson which the legal profession has 
learned from the current difficulties 
of organized medicine is that the full 
need for legal services must be met on 
a professionally sound basis before the 
public become aggrieved. 

The American Bar Association has 
pledged its resources to help meet this 
fundamental problem of justice for 
all. Nothing is more important than 
making justice easily accessible to 
every citizen. To the extent that we 
succeed we shall win public respect 
as no other bar activity can possibly 
do. This is our problem. I hope you 
will take it to heart—live with it—and 
preach it to your local judiciary and 
bar association. Nothing would help 
more to preserve our free institutions. 
“Justice for all” is more nearly attained 
in our great country than any place in 
the world. Certainly it is an American 
ideal beyond dispute. We now have 
the facts we need gathered and verified 
by the Survey of the Legal Profession. 
It is up to us all, lawyers and laymen 
alike, to act on the basis of these facts 
so that there shall be justice for all. 


Calculated Risk? 


Judge, looking at the docile husband: 


wife?” 


“What induced you to hit your 


With a small shrug the little man answered, “Well, she had her back 
to me, she was bent over, the frying pan was handy, and the back door 


open. 


So—I just took a chance.”—Tax Topics. 





The Common and the Civil Law 
A Scot's View 
By THOMAS MACKAY COOPER 


Lord Justice General and Lord President of the 
Court of Sessions of Scotland 


Condensed from Harvard Law Review, January, 1950 


O- of the many debts which 
we owe to the German school 
of jurists of the 19th century is the 
distinction between lawyers’ law and 
professors’ law. The terms are self- 
explanatory. Since it is in active prac- 
tice that my experience has been 
gained, it is from the standpoint of 
lawyers’ law that I propose to discuss 
my subject: the influence of Roman 
and canon law in the modern world. 
The legal system which it has fallen to 
my lot to administer—the law of Scot- 
land—occupies a_ special position 
amongst the legal systems of the mod- 
ern world. These systems, as is well 
known, tend to fall into one or the 
other of two great categories, (a) the 
Anglo-American or common law sys- 
tems, and (b) the Roman, civilian, or 
Franco-German systems. But Scots 
law sits on the fence, Roman in origin, 
doctrine, and method, but now largely 
infiltrated and overlaid by the later 
developments of Anglo-American law 
and by statutory changes enacted by a 
legislature predominantly English. 

A seat on a fence may not be a very 
secure seat, but it offers the conspicu- 
ous advantage of a view on both sides 
of the fence. Half a civilian and a 
half a common lawyer, accustomed to 
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thinking of law functionally as an ap. 
plied science and not dogmatically as 
an aspect of sociology or of political 
philosophy or of the history of human 
culture and institutions, the practising 
Scots lawyer ought to be able to form 
some estimate of the comparative ex- 
cellences of the two great rival juristic 
schools of thought and their adaptabil- 
ity to the needs of a changed and 
changing world. 


When we speak of a continuing in- 
fluence being exerted in the modern 
world by the Romanist and canonist 
legal tradition, what precisely is the 


nature of that influence? It is best to 
begin by stating what that influence is 
not. The truly significant part of that 
influence no longer resides in the 
conscious appropriation by Romanist 
systems of detailed doctrines or reme- 
dies borrowed from the Corpus Juris 
Civilis or the Corpus Juris Canonici. 
There was a time—and it lasted for 
centuries—when it was second nature 
to the lawyers of Scotland and of other 
countries which followed the civilian 
tradition to turn to Roman law (of 
what they thought was Roman law) 
for an answer to every question which 
their own system left unsolved. But 
that time has passed. Borrowing still 
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(An actual case) 


The children were small. The estate was large—and it included 
considerable cash. When appointed to administer this estate, 
the guardian gave bond signed by several personal sureties. So 
far so good! But then the guardian misappropriated all the 
cash, and moved to another state. For several years no action 
was taken against him. Finally, he promised to make restitution. 
But he died before making good . . . and his personal sureties 
couldn’t do it because they lacked the money. So the benefici- 
aries of the estate, long since come of age, suffered the entire loss. 


From this and many another example 
like it in court records, you can see 
why corporate bonds are preferable to 
personal suretyship. 

You can also see why you usually 
serve all interests best by recommend- 
ing corporate bonds in trust matters. 

Your local Hartford agent or your 


own insurance broker can make avail- 
able to you quick and competent 
Hartford service whenever Court 
Bonds are needed. In more than 5000 
places you can locate the Hartford 
Accident and Indemnity agent by 
phoning Western Union by number 
and asking for “Operator 25.” 


Year in and year out you'll do well with the 
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Hartford Fire Insurance Company + Hartford Accident and Indemnity Company 


Hartford Live Stock Insurance Company 
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goes on; but under the impact of the 
new interest in comparative juris- 
prudence the lawyer in search of new 
ideas has now the civilized world at 
his disposal and is not confined to 
Justinian or Gregory IX. It is no 
longer in the provision of ready-made 
rules and doctrines to fill the gaps in 
an imperfect legal system that the con- 
tinuing and abiding influence of 
Roman and canon law is to be found. 


There are two points bearing upon 
this matter which are worthy of a brief 
digression. The first is that Roman 
and canon law have latterly shifted 
from the domain of lawyers’ law. Asa 
result of researches of modern scholars 
it is now known that few of the dis- 
tinctive principles of Roman law were 
not fundamentally transformed during 
the centuries throughout which the 
law of Rome was slowly evolving, and 
many of them have substantially 
changed their accepted content within 
living memory. 


The second point is related to the 


firs. The Roman law which deeply 
affected the Romanist systems during 
their formative period was Roman law 
as our forefathers accepted it at second 
or third hand from the civilian com- 
mentators of the 17th and 18th cen- 
turies, and the civil law as taught by 
them was conceptual in a sense that 
the law of Rome never was. The 
canon law which has left its mark upon 
the law of Scotland and other kindred 
systems is the 12th and 13th century 
law of Gratian’s Decretum and Greg- 
ory’s Decretals and the practice of the 
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Curia Romana and its “judges dele. 
gate” in the halcyon days of Pope Inno- 
cent IIL. 


This attitude is not so painfully un- 
scientific as would at first sight appear, 
When the architects of a legal system 
are looking around for new material 
with which to fill in the blanks in 
their native legal philosophy, it mat- 
ters little where the chosen principles 
originated, provided they are capable 
of being usefully adapted to meet the 
needs of the situation. 


What then is the real essence of the 
contribution which has been made, and 
is still being made, to modern law by 
the civil and canon law? In the last 
analysis it is nothing more and nothing 
else than idiom of legal thought and 
a guiding habit of mind—and not 
merely of legal thinking but of philo- 
sophic thinking and scientific thinking 
as well. The distinction may be put 
in many ways. A civilian system dif- 
fers from a common law system much 
as rationalism differs from empiricism 
or deduction from induction. The 
civilian naturally reasons from princi- 
ples to instances, the common lawyer 
in precedents; the first silently asking 
himself as each new problem arises, 
“What should we do this time?” and 
the second asking aloud in the same 
situation, “What did we do last time?” 
The civilian thinks in terms of rights 
and duties, the common lawyer in 
terms of remedies. The civilian is 
chiefly concerned with the policy and 
rationale of a rule of law, the common 
lawyer with its pedigree. The i 
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stinct of the civilian is to systematize. 
The working rule of the common 
lawyer is solvitur ambulando. 


The above is, of course, a deliberate 
overstatement of the position. But in 
the eyes of those who are in working 
contact with both the civilian and the 
common law tradition, the difference 
is unmistakable and persists strongly 
to this day, making itself felt not only 
in the fashioning of new law but in 
the day-to-day work of the courts, 
though the gulf which separates the 
two juristic methods has notably nar- 
rowed in the last half century. 


Eminent representatives of the com- 
mon law systems have recently la- 
boured to minimize, if not to efface, 
the root distinctions between the 
civilian and the common law traditions 
by cataloguing the similarities in result 
which have been achieved by the two 
schools of legal thought in certain 
chapters of law. I can only record the 
personal conviction that the differences 
in method are fundamental and far 
more significant than the apparent 
similarity of the end products of widely 
different processes of thought. No 
doubt the similarities prevail once you 
get back to the basic concepts common 
to all mature jurisprudence. But that 
is professors’ law; and those who la- 
bour in the humbler field of lawyers’ 
law become very sensitive to the dif- 
ference in the legal climates which pre- 
vail in a civilian and in a common law 
state. 

The most important and widespread 
product of the civilian legal tradition 
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is, of course, codification. The Anglo- 
Saxon is instinctively hostile to codifi- 
cation. The Latin is instinctively 
enthusiastic for codification. The Ger- 
manic and Slav races began by being 
suspicious, but were soon won over 
to the Latin side. The effort to codify, 
so characteristic of Romanist systems, 
is the natural product of the civilian 
method of thought, which always aims 
at reason methodized and presented 
systematically and at the application 
of rationalistic science to law. 


Whatever the abstract merits or de- 
merits of codification, it is undeniable 
that it is the systems codified and ap- 
plied on the civilian principle which 
have spread far and wide throughout 
the modern world as a result of volun- 
tary imitation and free adoption, and 
they have carried with them the 
Roman idiom of thought into half the 
civilized world. Anglo-American 
common law, by contrast, has been im- 
posed by conquest and has followed 
colonization, but it has rarely or never 
been freely chosen by any modern 
state. Even in the United States, the 
domicil of choice of the common law, 
the civilian method of approach has 
recently found remarkable expression 
in the unofficial Restatement of the 
Law, in much of which Scots lawyers 
feel perfectly at home—far more so 
than in the Reports of the English 
Chancery Division. 


On the other hand, the most distinc- 
tive practical manifestation of the 
common law tradition is the doctrine 
of the individually binding precedent, 
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still conspicuous in its most rigid form 
in England. The doctrine formed no 
part of the classical law of Scotland 
but crept in unobserved some 150 
years ago, and we are now helpless in 
its suffocating grip. Up to a point we 
can still mitigate its rigour by sub- 
mitting doubtful decisions for recon- 
sideration by a court of seven or even 
thirteen judges; but that expedient is 
of no avail if the case is carried to the 
House of Lords, our final court of ap- 
peal in civil cases. 

Everyone will freely admit that in 
judicial administration a very large 
measure of consistency must be secured 
in order that the law affecting any 
given situation may be reasonably pre- 
dictable. The utmost respect will 
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always be conceded to a tract of sim- 
ilar decisions, or the settled opinion of 
jurists of weight, or the accepted 
practice and understanding of the pro- 
fession. But such principles are far 
apart from the superstitious fetish of 
ancestor worship which inspires the 
rigid rule of the individually binding 
precedent. For practical reasons, if for 
no other, the rule is bound to be 
abandoned soon, because the crushing 
weight of centuries of law reports, 
digests, and indices has become all but 
overwhelming, and is in fact increas- 
ing every year. In the eyes of the 


civilian the common lawyer has tried 
to make his professional life too easy 
by excessive reliance upon precedent 
and the ascription of infallibility t 
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hierarchies of judges down the ages. 
The attempt has failed, and its aban- 
donment will be joyfully received in 
Scotland by those who are ashamed to 
have to decide cases upon grounds with 
which they disagree simply because 
their remote judicial ancestors have 
decided another case long ago upon a 
rationale which it is impossible to dis- 
tinguish. All legal systems require a 
cement to bind them into a coherent 
whole; and the question which the 
common law systems will very soon 
have to face is whether a better cement 
than rigid precedent cannot be found 
in more codification and in method- 
ized reasoning from clear principles 
in accordance with the civilian tradi- 
tion. The judge should not be the 


parties’ oracle, but he must be some- 
thing more than an animated index 
to the law reports. 


An important question for every 
lawyer today is which of the two 
contrasted methods of legal thinking 
should dominate the future. My be- 
lief is that the world of the future 
will be ruled to an increasing extent 
by codes administered on the civilian 
rationalistic principle, and that our 
successors will someday look back 
upon the great experiment of the 
common law as a brilliant improvisa- 
tion, which served its day and genera- 
tion and was then assigned an 
honoured niche in the Valhalla of gov- 
ernmental expedients. 


The reason, I suggest, is tolerably 


clear. In the spacious and leisurely 
days of the 19th century, when the 
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dominant conception was the adjug. 
ment of private interests and not th 
regulation of state and social righs 
and obligations, it took judge-maé 
common law all its time to keep 
abreast of the growing needs of , 
developing society. Today, whether 
we like it or not, the old outlook ha 
gone never to return, and the individ. 
ualistic background of the past is being 
swiftly replaced by transformed con- 
ceptions of social functions and state 
interests. The age is one of associa. 
tion in vast units aiming at the mas 
production of social results. The in- 
dividual citizen is losing his identity 
Statute and regulation, once the excep. 
tion, are now the rule. Private law 
is receding all along the line and public 
law is taking its place. 


Fundamental transformations like 
this cannot be worked out empirically 
by the Anglo-Saxon method with its 
reliance upon slowly developing tracts 
of judicial decisions evolved with in- 
finite caution by generations of elder- 
ly and timorous judges conditioned by 
Victorian ideals. Even if they could, 
many governments of the day have al- 
ready made it plain that they have 
other ideas on the subject. Vast te 
gions hitherto sacrosanct to the law 
courts have recently been taken out of 
their hands and entrusted to organs of 
the executive or administrative 
branches of government. We lawyers 
do not like it, but it must be so. Now 
that society is being forced by the 
pressure of relentless circumstances t0 
assume a new look, it is inevitable 
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that positive political and economic 
enactments should acquire increasing 
predominance in the definition and 
regulation of legal rights, and that the 
views of well-meaning judges, who 
lived and worked without dreaming 
of the situation which confronts us 
today, should be deprived of the verbal 
inspiration too often conceded to their 
casual utterances. 

Under conditions such as these it is 
of supreme importance for the preser- 
vation of what remains of the last 
bulwark of individual freedom, the 
rule of law, that the transition should 
be accompanied by a conscious return 
to the civilian methods of legal think- 
ing, if we are to avoid the ultimate 
disaster of witnessing our systems of 


law replaced by the opportunism of 


atbitrary dictatorships. This at least 
seems incontrovertible, that the law- 
yers of every modern state must recog- 
nize and take up the challenge present- 
ed to them by the social and economic 
revolution which is upon us and must 
not lag one inch behind the demands 
of a progressive society. What form 
these demands may yet take we cannot 
foresee, but they will certainly be 
demands for something different from 
what the legal profession has been 
supplying for generations. Public 


EDWIN H. FEARON 


Charter Member of American Society 
of Questioned Document Examiners 


Handwriting Expert 
707 BESSEMER BLDG., 


PITTSBURGH 22, PA. 
Tel. ATlantic 2732 


Examiner and Scientific Photographer of 
Questioned Documents including Handwrit- 
ing, Typewriting, Inks, Papers, and Era- 
sures Specialist in ultraviolet and infrared 
photography. Qualified in all courts. 


respect for law, without which law 
cannot exist and civilization itself is 
threatened, depends upon the law's 
ability to satisfy the average man’s 
feeling for common justice visibly 
done; and we may have to forget a 
lot and discard much of our old legal- 
ism if we are to satisfy this test. The 
civilian will have to abate something 
of his worship of the Roman genius 
for jurisprudence, unexampled as that 
genius was; and the common lawyer 
will have to recognize that his methods 
and their fruit are not necessarily the 
final perfection of human wisdom. We 
shall need both the civilian and the 
common lawyer to tide us over the 
great transition; but if we are to pre- 
serve an even keel in the storms which 
are breaking, we shall need above all 
the ballast which only the civilian 
method of legal thinking can offer. 


It’s His Constitutional Right 


The following dialogue occurred between the Court and an accused who 
appeared before him without benefit of counsel. 
Court: Do you wish me to appoint a lawyer for you? 


Accused: No, sir. 


Every time I’ve had a lawyer before I've wound up 


in the clink. This time I'd like to throw myself on the ignorance of the 


Court.—The Shingle. 





The Malingerer 


ROBERT G. PAYNE 
of the Dallas, Texas Bar 


J 


6é H AVE you ever sustained a pre- 
vious injury to your back?” 
“No, Sir.” 

“Have you at any previous time 
claimed an injury to your back?” “No, 
Sir.” 

“Have you ever filed a law suit alleg- 
ing an injury to your back?” “No, 
Sir.” 

“Have you ever been paid any 
money because of any claimed injury 
to your back?” “No, Sir.” 

There had been no eyewitnesses 
other than the plaintiff; but he had 
been preceded on the stand by two 
doctors who told the jury that his 
back had sustained a recent injury that 
was serious and permanent. They had 
produced X-rays to support their tes- 
timony. They were well dressed, well 
educated, and had appeared before a 
sufficient number of juries to know 
how to testify convincingly. Backed 
by their evidence, the plaintiff, a man 
well along in years, testified confidently 
that he had hurt his back during his 
latest employment and that he had 
never been injured before. 

But he was a malingerer. He was 
lying about hurting his back, and by 
his lying was seeking to extort as 
16 


much money as possible from the in- 
surance company which covered his 
employer. 

The pattern is a familiar one. The 
smart damage-suit lawyer tries to ge 
his client to tell him of any previow 
claim or injury, for he knows he can 
recover just as much by proving a 
aggravation of a previous injury. But 
the malingerer is suspicious and 
cagey; he knows his back is not in. 
jured now, so he certainly is not going 
to admit any previous claim or injury 
to his back, even to his lawyer. And 
as to admitting a previous claim or in 
jury in open court—that insurance 
lawyer must think he is crazy! Tha 
particular bit of stupidity is perhaps 
the principal key to the successful de 
fense of malingerer cases. 

In the case under trial, wherein the 
above-quoted testimony was elicited 
the medical evidence would, as usual 
be pretty much of a standoff. We hal 
two of the best doctors in the busines, 
and, having examined the plaintif 
carefully, their testimony would be 
the effect that they could find no it 
jury to his back. But it is difficult for 
a jury to tell which medical opinion 
correct. And X-rays mean next © 
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nothing to jurors. The plaintiff's doc- 
tor points to a little clouded spot on 
the film and says that it demonstrates 
a serious injury. The insurance doctor 
says that the clouded spot is not, in his 
opinion, significant. But he is an 
honest man and therefore he is less 
dogmatic and positive than the plain- 
tiff's doctor, for he knows that he is 
not dealing with a matter that can be 
reduced to a mathematical certainty. 
A smart plaintiff's lawyer can always 
get an honest doctor to admit that he 
might be mistaken. The ordinary 
plaintiff's doctors had testified in many 
lawsuits; but our physicians likewise 
would have to admit that they had 
represented a number of insurance 
companies. So the jury would be con- 


fronted with directly conflicting testi- 
mony from so-called experts; and it is 
only natural that it would be confused 
and uncertain. 


Do not delude yourself for a 
minute that a malingerer or his law- 
yer finds it difficult to get the kind ot 
testimony that is needed. In the first 
place, the doctor's fee for appearing 
in court is high. In the second place, 
a doctor must base his opinion largely 
upon the symptoms described by his 
patient. If the latter says his back 
hurts and that he cannot work, it is 
normal for the physician to assume 
that his patient is telling him the truth. 
Nine times out of ten he is. It is not 
easy for the doctor himself to detect 
the malingerer. Some do not try. 


Another 
factor: 


important psychological 
The jury knows that if it 
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makes a mistake in favor of the plain. 
tiff and erroneously finds against the 
insurance company, the latter will be 
able to pay the judgment withow 
greatly taxing its resources. On the 
other hand, if the jury makes a mis. 
take in favor of the insurance com. 
pany—if the plaintiff really has a per. 
manently disabled back, but the jury 
finds to the contrary—it will have 
grievously and irreparably damaged 
the plaintiff. What would the jury do 
under such circumstances? 

So the plaintiff has reason for his 
confident front when he testifies that 
this is the first injury he has ever sus- 
tained to his back. Furthermore, he 
has already so testified in his oral 
deposition, taken sometime before the 
trial; and having once lied about the 
matter, he will continue to swear him- 


‘self black in the face. 


In some. twenty-five years of defend- 
ing insurance companies and railroads, 
I have stubbornly stuck to one theory: 
that in a malingerer case, the jury must 
be convinced that the plaintiff is an 
outrageous liar and, if possible, a dis- 
reputable renegade. All of the rest of 
the trial is, in most instances, of minor 
significance. 


The particular case on trial was a0 
unusally tough one. Our investigi- 
tors had hunted high and low for leads 
without success. The plaintiff took w 
crutches the day after the accident 
which is sometimes helpful—but « 
constant watch merely proved that he 
was always careful to use them. He 
lived a long distance from the county 
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in which the suit had been filed, and 
he had been mixed up with his fifteen- 
year-old niece in a flagrant morals 
case; but the local District Attorney 
could not get the girl to testify and 
failed to obtain a grand jury indict- 
ment. We were so convinced that he 


was a fraud, and a vicious one at that, 
that we spent a lot of money on mo- 
tion pictures—but no luck. 


Finally in desperation, with the 
trial date fast approaching, we decided 
to go back into a railroad file which 
we had passed up earlier, and for good 
reason: the claim had been closed 25 
years before, the first name of the 
claimant was different from our man’s, 
and only property damage had been in- 
volved. But we matched the file 
against the plaintiff's oral deposition 
and found that the railroad accident 
had occurred in Bowie, Texas, about 
the time that the plaintiff lived in 
nearby Wichita Falls. This was a 
flimsy lead; but it was a good day for 
a tide anyway, so we drove up to 
Bowie. But we found nothing of 
value at the Montague County Court 
House. Files that old (25 years) often 
disappear. 

There was an old District Court 
docket sheet recording a suit against 
the Rock Island Railroad, but no de- 
tails. Well, we were in Bowie any- 
way, the coffee shop at which we 
stopped for a few minutes was just 
opposite the office of Benson & Benson, 
and as they had the reputation of being 
fine defendants’ lawyers we thought 
they might represent the Rock Island. 
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This turned out to be correct. But old 
Judge Benson had troubles of his own 
and could not remember a more or less 
insignificant property damage suit 
which had been dead and buried for 
25 years. He was kind enough to give 
his open sesame to his office files, but 
after a couple of hours’ search we gave 
up and went back for a last cup of 
coffee before hitting the road for 
Dallas. 


While we were sitting at the counter 
trying to figure out how much we were 
going to have to pay, Judge Benson 
came in with a dilapidated court en- 
velope. The only thing it contained 
was a petition, yellow with age. The 
Rock Island was the defendant. The 
plaintiff's first name was still wrong, 
but his middle name was the same as 
our man’s. We began to get excited! 

Judge Benson took us over to the 
local hospital. Dr. Wright's file was 
meager also, but it contained a history 
given by the patient—the first thing 
the doctors get. This particular 
patient had come in complaining of an 
injury to his back! He had been work- 
ing for a construction company in 
Wichita Falls, the same company that 
our man had testified in his deposition 
he had worked for 25 years before. 
The ages fitted. An automobile had 
been hit by a Rock Island train. The 
doctor recognized his own handwrit- 
ing, recording briefly that his back ex- 
amination was negative. 

Back in his office, Judge Benson, 


aided by the information obtained 
from the hospital file, found his recol- 
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lection of the case returning. Two 
witnesses had seen the claimant stop 
his car on the track several minutes 
before a train was due and watched 
him as he stood under a tree 50 to 74 
yards away from the track while the 
train destroyed his mortgaged car. 
Then the claimant had laid down by 
the track. Confronted, 25 years before, 
with the testimony of the two eyewit- 
nesses and the adverse opinion of Dr. 
Wright, the plaintiff had been glad to 
take the nominal amount which the 
Rock Island had offered him. 

The more Judge Benson thought 
about the old deadbeat trying to de- 
fraud his client, the madder he got. He 
dictated a letter to the Rock Island and 
a few days later obtained a photostat 
copy of the release. The signature 
matched the one on our man’s deposi- 
tion! And that old yellowed copy of 
the petition against the Rock Island! 
If you have ever read a bogus petition, 
you know that a plaintiff's injured 
back, as described therein, is so 
broken, scarred, torn, mangled, lacerat- 
ed and completely and irreparably 
damaged that there is no chance for 
the plaintiff ever to walk again. The 
petition even says so. 

Both Judge Benson and Dr. Wright 
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agreed to attend the trial free of charge 
to see whether they recognized the 
plaintiff. He was tall, gaunt, ugly, 
with a permanent scar on one side of 
his face. From a safe distance in the 
back of the courtroom, both men iden. 
tified him easily. 

So it was not without some degree of 
confidence that we had him swear over 
and over again that he had never had 
a previous injury to his back, that he 
had never made a previous claim based 
upon such an injury, that he had never 
been in a hospital claiming to suffer 
from his back, had never filed a suit 
nor received any money because of any 
previously alleged injury to his back 

Fine-looking Judge Benson and 
respectable and emphatic Dr. Wright 
pulverized him—not to speak of the 
hospital records, the release contain- 
ing his signature and that verbose and 
most eloquent petition! Despite the 
conflicting medical testimony and the 
plaintiff's crutches, the jury returned 
verdict against him in less than five 
minutes. 

There may be better ways of getting 
the job done; but so long as I can 
convince a jury that a malingering 
plaintiff is an unmitigated liar, 1 will 
be reasonably content. 


Legal Aid for the Queen of Sheba 


A woman calling herself the Queen of Sheba arrived at the Philadelphia 
Legal Aid Society with a timely royal problem; she was about to be 


evicted for non-payment of rent. 


When the Society got her an exten- 


sion she presented to the staff lawyers a scroll dubbing them knights of her 


kingdom. 


A few days later the queen returned to announce that from then on every 
Thursday would be known as “Legal Aid Day” in the Kingdom of Sheba — 


Brief Case. 
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in-sur’ance (-ins), m. 1. Act of insuring against loss by a 
contingent event; also, the business of ing insurance 
contracts ; — called also assurance. 2. Premium paid for 
insuring anything. 3. Sum for which anything is insured. 


Veuw left out something, Mr. Webster—the big 
part that attorneys play in insurance, especially when 
they draw up Trust and Estate plans . . . work 
with insurance men to safeguard the property and 
interests of business and the individual . . . help 
to determine lawful claims. 


Don’t forget the big part that Couch’s “Cyclopedia 
of Insurance Law” can play in building an even 
more lucrative practice for you. Couch is the classic 
in its field—the set that thousands of lawyers turn 
to for quick, complete and accurate answers to every 
problem pertaining to insurance law. 


FIND OUT about these 12 volumes and how 
you can own them for a surprisingly small 
sum each month. Write a letter now to— 


The Lawyers Co-operative Publishing Co. 
Rochester 14, N. Y. 





The Credit Experience of Thomas Jefferson 
as a Lawyer... by Dr. W. C. PLUMMER 


Professor oi Economics, 
University of Pennsylvania, Philadelphia, Pa, 


e@ Reprinted from Credit World.* September 1951. 


es JEFFERSON began the 
practice of law in February, 1767, 
before he had reached his twenty- 
fourth birthday and continued to prac- 
tice for the next seven years. It i 
with the credit given by him to his 
clients in connection with the legal 
services rendered to them that this 
article is concerned. 

Jefferson had a very large law prac- 
tice considering the fact that he was a 
young man just starting in the pro- 


fession and also that this was just one 
of his occupations during these years. 
He had come into his inheritance when 
he came of age and was engaged as a 
planter at the same time that he prac- 


ticed law. He likewise had responsi- 
bilities in the management of the es- 
tates of his widowed mother and his 
He was 
a member of the House of Burgesses 
for Albemarle County beginning in 
1769. The building of the mansion on 
Monticello, the little mountain across 
the Rivana from Shadwell, the family 
home, was started during this period. 


sisters and younger brother. 


That Jefferson had as much legal 
business as he could attend to is in- 
dicated by the fact that when Robert 


*Official publication of The National 
Retail Credit Association, Executive Of- 
fices, St. Louis, Mo. 
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Carter Nicholas who, according to one 
writer, “had enjoyed the first practice 
at the bar,” retired in 1771, he wanted 
to turn over his law business to Jef. 
ferson. Jefferson was unable to accept 
the additional business, except for the 
time being, and later it was turned 
over to Patrick Henry. 

The names of many of the members 
of the most prominent families of Vir- 
ginia are found among Jefferson's 
clients. On June 14, 1768, which 
was the second year of his practice, he 
writes in one of his notebooks that: 
“The Honble Wm. Byrd retains me 
generally.” At the other extreme are 
some clients who otherwise are lost 
to history such as the one of a mulatto 
whose case he took without fee. The 
mulatto was suing for his freedom. He 
was being held in servitude because 
his grandmother, also a mulatto, had 
been bound by the law to serve until 
the age of thirty-one and during her 
servitude had been delivered of the 
mother of Jefferson’s client. Jefferson 
lost the case but no lawyer could have 
done more for a client regardless of 
the size of the fee. 


Jefferson’s case book shows that he 
was employed in 949 cases before the 
General Court of Virginia during th 
years of his practice and this was no 
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the whole of his practice. For example, 
in 1771 when he had 137 cases before 
the General Court, he also was retained 
as attorney or counsel in 293 additional 
cases during that year. It is said that 
both by training and temperament 
Jefferson was better fitted for prac- 
tice before the General Court. How- 
ever, during the years of his practice 
he rode the circuit of county courts and 
had cases at one time or another in 
forty or more of them. 

The total of fees charged by Jef- 
ferson in the first year of his practice, 
from February 12, 1767, when he un- 
dertook his first case, to the end of the 
year was, £293.4.6. His total receipts 
during the year were only £43.4.1 and 
the amount outstanding at the end of 
the year was thus £250.0.5. 

Jefferson's volume of business was 
greatest in 1770 when the fees charged 
totaled £521.5.1. His collections during 
that year on this amount and the bal- 
ances outstanding from previous years 
were £213.6.11. The total fees charged 
by Jefferson for the seven years and 
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seven months of his practice were 
£2507.8.4. His total collections og 
this amount were £1135.7.0 and th 
balance outstanding was £1372.1.4, 

Jefferson gave up the practice of lay 
on August 11, 1774, at which tim 
he transferred his business to Edmund 
Randolph. He assigned accounts total. 
ing £519.3.2 to Randolph for collec. 
tion. These apparently represented the 
accounts that were thought to be col- 
lectible and Jefferson estimated tha 
about two-thirds of this total of 
£519.3.2 would ultimately be collected. 
The remaining accounts, many of 
which had been outstanding from the 
early years of his practice, apparently 
were considered uncollectible. 

It would appear, therefore, that 
total of something over £1,000 was 
never collected. Jefferson’s bad debt 
loss, based on his total legal business, 
was thus 40 per cent. And it can be 
seen from the table below that he had 
to wait a long time on the average for 
the money that he did get. 

That other lawyers had trouble cdl. 


Fees Charged, Collections and Outstanding Balances of Thomas Jefferson as a 
Lawyer During the Years of his Practice 


Year Fees Charged 
£ s 
293. 4, 
304. 
370. 
521. 
280. 
349. 
331. 
56. 


we: 42: ..-4 


From Feb. 12, 1767 
1768 
1769 
1770 
1771 
1772 
1773 
Aug. 11, 1774 
Total 


wOoOWoroVNa, 


To 


Balance Outstanding 

at End of Period 

£ 
250. 
483. 
706. 
1014. 
1140. 
1321. 
1396. 
1372. 


1372. 


Collections 
£ 
43. 
The 
147. 
213. 
154. 
167. 
257. 
80. 


1135. 


— — 
ClO ORF OR OOrn 


Compiled from the Fee Book of Thomas Jefferson, Photostat in Library of Congress, 
original in Henry E. Huntington Library, San Marino, California. 
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lecting their fees is indicated by the 
fact that on May 20, 1773, six lawyers, 
including Jefferson, Patrick Henry, 
Edmund Pendelton and John Ran- 
dolph, inserted an advertisement in the 
Virginia Gazette saying that: 

"On serious consideration of the 
present state of our practice in the 
General Court we find it can no longer 
be continued on the same Terms. The 
Fees allowed by Law, if regularly paid, 
would barely compensate our incessant 
labours, reimburse our expences and 
the losses incurred by Neglect of our 
private affairs; yet even these Rewards, 
confessedly moderate, are withheld 
from us, in a great proportion, by the 
unworthy Part of our Clients. Some 
regulation, therefore, is become abso- 
lutely requisite to establish Terms more 
equal between the Client and_ his 
Council. To effect this, we have come 
wo the following Resolution, for the 
invariable Observance of which we 
mutually plight our Honour to each 
other: 


“That after the 10th day of October 
next we will not give an opinion on 
any Case stated to us but on Payment 
f the whole Fee, nor prosecute or 
defend any suit or motion unless the 
Tax, and one-half of the Fee, be pre- 
viously advanced, excepting those Cases 
only where we choose to act gratis; and 
we hope no person whatever may think 
of applying to us in any other way. 


>” 


Jefferson’s legal business, which had 
decreased in the last few years, de- 
dined even more after the new credit 


COMMENT 25 


terms went into effect and soon there- 
after Jefferson retired from the prac- 
tice of law. 

It was not the discouraging credit 
experience, however, that caused Jef- 
ferson to give up the practice of law. 
More and more of his time during the 
last years of his practice had to be 
given to personal matters. When Jef- 
ferson married, January 1, 1772, he 
had an estate of 5,000 acres, “all paid 
for.” His father-in-law died in May, 
1773, and Jefferson, who was one of 
his executors, was required to spend a 
great deal of time in helping to settle 
the estate. Mrs. Jefferson inherited a 
large estate from her father and the 
responsibility for managing it as well 
as his own fell to Jefferson. 

Jefferson described his wife’s inher- 
itance by saying: “The portion which 
came on that event [the death of her 
father] to Mrs. Jefferson after the debts 
should be paid, which were very con- 
siderable, was about equal to my own 
patrimony, and consequently doubled 
the ease of our circumstances.” Then, 
too, public affairs, particularly the 
growing trouble with the Mother 
country which became acute in 1774, 
occupied his thoughts and took his 
time. It was less than two years after 
he gave up the practice of law that 
the thirty-three-year-old Jefferson wrote 
the Declaration of Independence. 


In colonial times, collections were 
generally slow and bad debt losses high 
but it would appear that even for the 
times, Jefferson was a very lenient 
creditor and suffered accordingly. 





AMERICAN BAR ASSOCIATION SECTION 


The publishers of Case and Comment donate this space to 
the American Bar Association to permit it to bring to our 
readers matters which the Association deems to be of interest 
and practical help to the general practitioner. 





_ American Bar Asso- 
citation’s 1951-52 pro- 
gram is well under way. Un- 
official reports to ABA 
Headquarters and President 
Howard L. Barkdull indicate 
that the various sections and 
committees are hard at work 
toward the accomplishment of 
the six-point platform adopted 
by the House of Delegates at 
last September's New York 
meeting. But much remains 
to be done. 

This six-point program is 
in reality a statement of the long- 
range objective of the ABA—goals 
toward which the Association must 
continually strive. These objectives, 
as developed by the Committee on 
Scope and Correlation of Work, are set 
out in the reprint of President Bark- 
dull’s speech “Justice to All” on page 
3 of this issue of Case and Comment. 

One of the bulwarks of the Asso- 
ciation in the carrying out of the six- 
point program is the new Director of 
Activities, Edward B. Love, who has 
been appointed by the Board of Gov- 
ernors to this important post. The 
Board authorized the employment of 
a Director to serve under the Presi- 
dent and the Board at its Washington 
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Edward B. Love 


Activities Director 
American Bar 
Association 


wes D. C. meeting in May of 
* 1950. 

Former President Harold J. 
Gallagher, in announcing the 
creation of this new office 
said: “The Director will act 


as an assistant to the Presi- 
dent and, in cooperation with 
the Chairmen of the Commit. 
tees on Bar Activities, Public 
Relations, Regional Meetings, 


American Citizenship, Legal 
Aid, and Lawyers Reference 
Plan, and the Section of Judi- 
cial Administration, will as- 
sist them in carrying out their respec- 
tive programs. He will also perform 
such other duties as may be assigned to 
him by the President and the Board of 
Governors. 

“This is a great forward step and a 
necessary one. The work of the Asso- 
ciation has grown so much that it is 
impossible for any one person to be 
responsible for all the tasks of admio- 
istrative detail involved. To correlate 
the programs of the various Sections 
and Committees of the American Ba 
Association with the state and local 
associations, facilitating the interex 
change of information, to handle the 
public relations program, the region 
meetings, American Citizenship pf 
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Protection — Legal Counsel and Corporate Surety 


As an attorney retained to advise 
on estates, trusts, bankruptcy pro- 
ceedings and other fiduciary mat- 
ters or to act in a fiduciary capac- 
ity yourself — you are familiar 
with the advantages of corporate 
suretyship as opposed to various 
types of individual guarantees. . . 
also with the benefits obtained 
through the services of a thorough- 
ly sound, experienced surety. 

Your local representative of The 
tna Casualty and Surety Com- 
pany, on his part, is thoroughly 
aware of the necessity for com- 
petent legal counsel in such mat- 
ters. In cases where the fiduciary 
is assured of such counsel, he is 
prepared to cut a substantial 
amount of red tape and simplify 
the procedure of obtaining a bond 
for the attorney or his client. 


When You Need 
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FIDUCIARY 


In cases where the attorney does 
not specialize in fiduciary matters 
but undertakes such counsel as a 
service to a client — your Aitna 
representative’s broad experience 
and familiarity with sources of 
information often saves considera- 
ble time for the attorney he serves. 

These are only a few of the 
reasons why many leading attor- 
neys call on their locai Aitna 
Casualty and Surety Company 
representatives whenever they are 
obliged to obtain or advise on the 
procurement of a fiduciary bond. 
They find that the attorney and 
the representative of a good surety 
are natural partners — working 
for the protection of the clients 
they both serve. 


AINA CASUALTY AND SURETY COMPANY 


AFFILIATED 


COMPANIES: ATNA LIFE INSURANCE COMPANY 


AUTOMOBILE INSURANCE COMPANY STANDARD FIRE INSURANCE COMPANY 


HARTFORD 15, CONNECTICUT 
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gram, Legal Aid, Lawyer Reference 
Service Plans and the vitally important 
program of the Section of Judicial Ad- 
ministration requires the full-time 
work of someone besides the president 
and volunteers.” 

With Mr. Love's knowledge of the 
problems of the practicing lawyer, as 
well as those of bar associations, he has 
a unique opportunity to make a real 
contribution to the profession. 


ABA News in Brief 

Issuance of a quarterly Citizenship 
Bulletin, printed in permanent form by 
the American Citizenship Committee, 
has met with universal approval . . . 
the new Bulletin, which replaces the 
mimeographed monthly Citizenship 
Bulletins, is far more readable and usa- 
ble as permanent reference material 
; these will continue to be dis- 
tributed without charge to the presi- 
dent and secretary of each state bar as- 
sociation and leading local associations, 
and to the chairmen of state and local 
Citizenship Committees. Every asso- 
ciation is being encouraged to form a 
Citizenship Committee . . . the 
work of these committees is vital, and 
much help is available from the ABA. 

Another landmark in the ABA ef- 
forts in the preservation of the Ameri- 
can type of representative government 
is the brief prepared by the Commit- 
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tee on Communist Tactics, Strategy 
and Objectives . . . the brief, en. 
titled “Communism; Marxism—Lenin. 
ism, Its Aims, Purposes, Objectives and 
Practices,” has been the subject of 
many favorable newspaper editorials 
copies are being distributed to 
each member of the Association . , 
additional copies on request. 

Practical aid and assistance to local 
bar associations—and the bar—is be- 
ing prepared by the Committee on 
Public Relations . . . a comprehen. 
sive PR Manual is soon to be distrib- 
uted and a bi-monthly bulletin is in 
the mails . . . the manual and 
bulletin contain selected public rela 
tions plans and programs developed by 
both legal and non-legal groups, to- 
gether with pamphlets, radio talks, 
sample advertisements and much “how- 
to-do-it” data. 

Two new Regional meetings are on 
the 1952 agenda . . . lawyers in 
the Ohio Valley Region (Kentucky, 
Illinois, Indiana, Ohio, West Virginia 
and Michigan) will meet in Louisville, 
Kentucky, on April 10, 11, and 12 

. and on June 17th through 20th, 
the Northwest Region will hold its 
bar meeting at Yellowstone National 
Park . . . the Northwest Region 
comprises Colorado, Utah, Montana, 
Idaho, Wyoming, Oregon and Wash- 
ington. 


Non-legal Definitions 
Middle Class: Those who manage to live in public as the rich do, by 
living in private as the poor do.—Wall Street Journal 


Moron: Something which in the wintertime, girls wouldn’t have so 
many colds if they put.—Kroehler News 
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Doing some serious thinking 


about choosing your career 
, oF. s 


H™ you ever felt that law writing and re- 
search is your forte rather than the actual 
practice of law? Are you inclined towards creative 
work? 


Then you may be interested in this challenging 
position. Law writing and research careers are open 


for the right persons on our Editorial Staff. 


If you have an aptitude and preference for law 
writing and research, and seek a position offering 
a permanent congenial career with advancement 
opportunities according to ability, write for perti- 


nent details from: 


Mr. Harry L. Holcomb, Vice President 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
Rochester 14, New York 





The Impact of the Lawyer on Advertising 


By E. B. WEISS 


Director of Merchandising 
Grey Advertising Agency, New York 


Reprinted from Printers’ Ink, October 5, 1951 


Copyright by Printers’ Ink Publishing Co., Inc. 
205 E. 42nd Street, New York 17, N. Y. 


HE impact of the lawyer on the 

business of advertising has yet to 
be fully appreciated by advertising 
men. \ 

Of course, advertising agencies with 
clients who insist that advertising go 
throgh the censorship of the legal de- 
partment do plenty of molar gnashing. 
But that is really one of the minor 
shadows the lawyer throws over the 
advertising scene. 

Much larger is the shadow the law- 
yer casts over advertising as he sits 
on the board of directors. In this 
position he frequently casts a vote on 
the advertising budget. That vote is 
not always informed or enlightened! 

In our largest corporations, this sit- 
uation is not too serious. Here, the 
lawyer's vote may be merely one out of 
a dozen or more. Moreover, in these 
large organizations the advertising 
budget is not usually a matter for de- 
cision by the board of directors. 

But hundreds of our medium-sized 


“Editorial note: This interesting com- 
mentary on the influence of lawyers on the 
advertising business is reprinted here be- 
cause of the unlikelihood that many of our 
readers will see it in the original publica- 


tion. Any comments will be welcomed by 
both CASE AND COMMENT and Print- 
ers’ Ink. 
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and small advertisers—advertisers with 
budgets running from $100,000 x 
$2,000,000 annually—operate under 
organizational and corporate charts tha 
in practice make the board a part of 
management. These boards may con- 
sist of three to six or eight members 
Not infrequently, two or even three 
board members may be lawyers—with, 
of course, a banker also among thos 
present. 


Obviously, in these organizations— 
and they very likely take in the m- 
jority of national advertisers—the law. 
yer vote is of vital importance. Where 
there is no unanimity of decision, his 
vote may decide an issue—such an is 
sue, for example, as the advertising 
budget. Indeed, it is not at all uncom 
mon for the board to vote on the s- 
lection of an advertising agency—and 
here, too, the lawyer’s vote may rule 
When this happens, the board als 
passes on the advertising program— 
because it will examine a sifted assort 
ment of speculative plans. 

Now I am not about to observ 
that the lawyer has starved and frus 
trated advertising. A 6-billion-dolla 
business belies any such charge. 


But too often the lawyer is the board 


member le 
policy and 
sometimes 
In some i 
recognizes 
goes along 
Howeve 
turbing th 
oral eloqu 
the legal 
opinion © 
grams, etc 
tion obtai: 
tion no m 
ing practi 
tive as a | 
If there 
I've yet t 
strikes me 


7 
pict 
ign 
Pet 





ers with 
000 1 

under 
arts that 
part of 
1ay COn- 
1embers 
n three 
s—with 
1g those 


ations— 
the ma 
the law- 

Where 
sion, his 
th an is 
vertising 
uncom: 
1 the se- 
icy—and 
nay rule 
ard als 
ogram— 
d assort: 


observe 
ind frus 
on-dollar 
re. 


he board 


CASE AND COMMENT 


FE coh w yot qo? 
oo ye > ya 


Make the Notice of Deposition read: 


“Before Herbert B. Sansom, Notary.” 
154 Nassau Street, NYC 38. 


Commissioner in all 48 States. 


member least informed on advertising 
policy and practice—with the banker 
sometimes running him a close second. 
In some instances, the lawyer himself 
recognizes his limitations; he simply 
goes along with the majority opinion. 

However, in enough cases to be dis- 
turbing the lawyer—fortified with the 
oral eloquence that is not untypical of 
the legal profession—sways majority 
opinion on advertising budgets, pro- 
grams, etc. When this sort of situa- 
tion obtains, the lawyer is apt to func- 
tion no more brilliantly as an advertis- 
ing practitioner than an agency execu- 
tive as a legal practitioner! 

If there is a solution to this problem 
I've yet to hear of it. However, it 
strikes me that Printers’ Ink could help 


if it were to conduct a subscription 
drive among lawyers with board con- 
It also strikes me that ad- 
vertising agencies would be well ad- 
vised to send appropriate literature 
from time to time to board lawyers. 


nections. 


Most of these lawyers are astute, 
highly intelligent professional men. 
They take their non-legal responsi- 
bilities at board meetings just as seri- 
ously as their legal responsibilities. 
They welcome factual material that will 
enable them to arrive at sound deci- 
sions on all matters that come up for 
board decision. 


When we advertise advertising— 
let's not forget the lawyer. His vote is 


needed; badly. 


The Essence of Law 


The essence of the law is that it falls on all equally. 


People can't 


pick and choose which laws they want to obey and which they want to 


ignore. 
Peterson, Governor of Nebraska. 


If they are permitted to do that, then you have no law.— Val 


Judicial Accuracy? 

After their appointment by Queen Victoria several judges joined in an 
address to the Queen beginning, “Conscious as we are of our own unworthi- 
ness for the great office to which we are called—” 

“Wouldn’t it be better,” one of the judges interrupted, “to say, ‘conscious 
as we are of one another’s unworthiness?’ "—H. J. HASKELL, 


Kansas City Star. 





What I Know About 
Women Lawyers 


By BERNARD EPSTEIN 


5 ae are some very strange crit- 
ters floating about our austere le- 
gal edifices. They carry briefcases, bear 
harried countenances, and generally act 
as if they shared the burden of the 
world upon their shoulders with Atlas. 
Upon closer examination, one discovers 
that the above-mentioned spices be- 
long to the female gender. You can 
tell by the fruit bow] and florist display 
chapeaux. The stares which they at- 
tract from the hard-boiled, wizened 
old-timers are slanderous per se. In 
addition to being downright insulting, 
these old-timers’ faces display disbelief 
and apprehension. Their eyes become 
larger, their brows more wrinkled, and, 
as they quizzically scratch their respec- 
tive heads, one can read their silent 
provocative question: “What is the 
legal profession coming to?” 


As an answer to this query, and for 
the benefit of all concerned, I will en- 
deavor to explain about these loqua- 
cious and learned daughters of Black- 
stone. After all, 1 am an authority on 
the subject—I married one of them. 
Yes, at the risk of dire consequences, 
ridicule and lifted eyebrows, I must 
confess that one of these creatures (a 
rather attractive one, I hasten to re- 
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of the New York Bar 


port) is my legally wedded spouse 
The fateful meeting occurred in a New 
York law school. After due considera. 
tion of all facts and circumstances, we 
married and soon thereafter had our 
blessed event—the admission to the 
New York State Bar. 


A more accurate approach to this 
issue of women lawyers can only be 
had if we recognize this one salient 
fact—women attorneys are lawyers! 
Let's make no mistake about that. 
They are full-fledged, one hundred per- 
cent counsellors-at-law. If it seems 
strange to you that I accent this point, 
it is for the following reason. When 
I tell someone that my wife is an at- 
torney, the usual reaction is a benign 
smile. You know the type of smile 
that I mean—it seems to say, “Who 
is this guy trying to kid?”—or (even 
worse) “Isn’t that too cute for words!” 
Their attitude bespeaks sweet forgive- 
ness and charity. The most cruel and 
inhuman punishment for these skep- 
tics would be to throw them into an 
arena with one of these legal ladies— 
the weapon to be argument on any sub- 
ject at thirty paces. If they are not 
convinced after a few minutes that 
woman attorney is a full-fledged law- 
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Be ge 2 cca 
His isn’t an unusual opinion 


No, this lawyer is but one of many who purchased the 1952... 


Alexander 
FEDERAL TAX HANDBOOK 


Owners of Alexander are watching the dollars roll in — 
dollars earned serving clients’ tax needs. Alexander gives 
you, the non-tax specialist, all the information you need to 
service over 90% of the tax questions coming to your office. 


Just published in December 1951, the Alexander has all 
the latest tax information you need — text matter, regula- 
tions, business problems and solutions, exhaustive index. 
A 130-page booklet of important specimen tax returns, filled 
in for your guidance, is a valuable “extra” included for only 


The Lawyers Co-operative Publishing Co. 

Rochester 14, New York 
Please send me for FREE EXAMINATION the 1952 Edition of the 
Alexander FEDERAL TAX HANDBOOK. After 10 days I will remit 
$18.50 or return the volume and be free of all obligation. 
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yer, I'll eat the Right Honorable Lord 
Chancellor's wig! 

I have never won an argument at 
the expense of my learned wife. (Ed. 
note—What husband has ever won an 
argument period.) I have, more or 
less, resigned myself to the fact that 
I never will; but I still try. Only the 
other (otherwise peaceful) evening, 
we were discussing the pros and cons 
of a certain case entitled “Sea- 
shore vs. Mountains” vaca- 
tions. I appeared for the 
plaintiff—Seashore. My ad- 
versary presented the case for 
the Mountains so well that I 
even had to concede the ne- 
cessity of taking my mother- 
in-law with us to the Adiron- 
dacks! However, just to 
prove how benevolent all 
women attorneys can be to a 
defeated counsel, I was al- 
lowed three days’ visitation 
rights to Jones Beach . . . 
if I paid all expenses. 


Everytime I hear the expression, 
“Don’t underestimate the power of a 
woman”, I have to chuckle at this 


gross understatement. At any rate, I 
will advise one and all—"Don’t under- 
estimate the power of a woman law- 
yer.” The legal ladies have all the 
necessary qualifications and assets of 
their brethren in the legal profession 
plus the added feature—believe it or 
not—the fact that they are ladies. This 
fact can be exceedingly dangerous if 
overlooked by unsuspecting male ad- 
versaries. Their wiles and witchcraft 


Mrs. Eve J. Epstein 


The inspiration for 
her husband’s 
article 
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may be employed to great advantage, 
They are marvelous tacticians in legal 
battles—having the natural intuition 
inherent in all women. 

My wife was recently retained in a 
case which probably could have been 
decided either way. On the last day 
of trial, my wife and her unfortunate 
opposing male counsel were called into 
the presiding judge's chambers in order 
to discuss a possible settle. 
ment or adjustment of the 
matter. The opposing coun- 
sel, probably too engrossed in 
his argument, forgot the fact 
that my learned wife was a 
lady. He proceeded to the 
door of the judge’s inner sanc- 
tum first, and practically 
slammed the door of the 
chambers in my learned wife's 
face. The reproachful look 
of the jury and the distin- 
guished, gentlemanly judge— 
a member of an old and well- 
bred school, probably Harvard,—at this 
ungallant gesture, so unnerved the op- 
posing counsel that he conceded to all 
of my learned wife’s demands. 0! 
course, the forgiving smile that the 
legal lady gave him probably unbal- 
anced his equilibrium to an even great- 
er extent. I could never learn whether 
she had planned the whole thing or not. 
She does possess perfect timing for 
those things. However, she has cate: 
gorically denied any guilt. I am left 
with mere suspicion which she knows 
is not admissible as evidence. 


The other night I had a dream which 
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was probably the result of overindul- 
gence in food at a bar association din- 
ner. I dreamt that my wife was on the 
witness stand, I was the prosecutor, 
and a smiling old gentleman who re- 
sembled Oliver Wendell Holmes re- 
corded the following testimony: 

Prosecutor: Do you swear to tell 
the truth, the whole truth and nothing 
but the truth? 


Witness: (Singing) “I'm always 


true to you darling in my fashion.” 
(My wife always did prefer musical 
extravaganza dramas ) 

What is your age, ma- 


Prosecutor: 
dame? 

Witness: Twenty-one plus 

Prosecutor: Plus what? 

Witness: I refuse to answer on the 
grounds that the question violates my 
constitutional privileges. 

After heated argument at the Bench 
in which Senator Kefauver took an 
active part, the court upheld the refusal 
to answer on the grounds that I prob- 
ably would be incriminated and de- 
graded when we returned home. 

Prosecutor: Why does a woman be- 
come a lawyer? 

Witness: For the same reasons that 
aman does—and not to find a hus- 
band in law school. 

Prosecutor: I move that the answer 
be stricken from the record as not re- 
sponsive, irrelevant and immaterial. 

After consulting the various Codes 
of Procedure, the learned Court allowed 
the answer to stand on the grounds 
that there is nothing wrong with a girl 
trying to find a husband. The Court 
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quoted the following decision in a 
famous case: “All women are look- 
ing for husbands—even the married 
ones!” 

Prosecutor: Is it true that all wom- 
en lawyers are homely? 

At this point, my wife smiled at the 
jury, crossed her legs, and rested her 
case. 

The jury deliberated for one min- 
ute, asked for her picture in a bathing 
suit to be examined as evidence in 
the jury room, and then returned a ver- 
dict voting her “Mrs. America of 
1952.” 

When I awoke, the fragrant aroma 
of waffles and coffee greeted me, and 
I was ready to agree with the jury’s 
verdict. In addition to being able to 
decipher the intricate machinery of 
our Civil and Criminal Codes of le- 
gal procedure, my wife’s culinary art 
is not lacking. She is an excellent 
housewife in all respects, provided that 
I dispense with some of my crude 
humor and remember some of her pet 
peeves such as: 

She doesn’t like to be called “Portia” 
—a name given to women counsellors 
and orators since Shakespeare's “Mer- 
chant of Venice.” 

I must remember that not all wom- 
en lawyers are unattractive. 

There is absolutely no difference be- 
tween men and women lawyers—ex- 
cept sex. 

Lady lawyers do not use the fact 
that they are women to win their cases. 

Any discrimination towards women 
attorneys is totally unjustified. 
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There is nothing wrong with a wom- 
an being a judge in any Court—in- 
cluding the Supreme Court. 

All stares, snickering, ridicule, etc., 
directed towards women attorneys are 
downright ignorance. 

Women attorneys are not better at 
legal paper work than legal trial work. 

All women attorneys are not won- 


derful. 


Women attorneys are not incompe- 
tent as wives and mothers because they 
are lawyers. 


These peeves are not all inclusive of 
the things I should remember. In all 
justice to my learned wife, I declare 
that I do agree with her. Of course, 
I can understand the prejudices of my 
male cohorts—both lawyers and lay- 
men. Being in the minority, the lady 
counsellors are more closely scrutinized 
by everyone. If, therefore, one of them 
does not act properly, the fault is apt 
to be spotlighted and exaggerated, and 
consequent aspersions cast which may 
not be warranted. We must remem- 
ber that every group has its detractors 
whether it be a social, racial, economic 
or legal group. For the faults of a 
few, we should not castigate an entire 
group nor discriminate against them. 

I have encountered women lawyers 
who were loud and unladylike. There 
are those in public offices who abuse 
the trust placed in them. There are 
those who strut around, acting mightier 
than their deeds warrant. In short, 
there are many who are not good rep- 
resentatives for the legal profession. 
However, I have also encountered male 
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attorneys who can be placed in th 
same category. I have never invest. 
gated the proportion of creditable fe. 
male vs. creditable male atorneys, but] 
am certain that the figures would not 
prove our ladies lacking in the ethical 
and moral qualities all attorneys should 
possess. Most of them understand 
their obligations as officers of the 
Court. 

I have been very favorably impressed 
by our lady counsellors. Their be- 
havior in our courts, their fair treat- 
ment of clients, their knowledge and 
knowhow, are comparable and, in my 
opinion, surpass the conduct of their 
male brothers. If I were a client, | 
would not hesitate to retain a capable 
lady counsellor in any kind of a case— 
whether it involved corporate law or 
murder. 


You must give these ladies credit 
They are in a highly competitive pro- 
fession and have attained great success. 
They have been competing with men 
in what has been, and still is, a man’s 
profession, and they have proven their 
abilities. They have not sacrificed the 
qualities which are necessary for good 
wives and mothers. The majority of 
them are married and have raised 
families anyone would be proud of, 
in addition to having established suc- 
cessful careers as lawyers, public serv- 
ants and judges. I know many of them 
who have taken the leadership in their 
respective communities for many 
worthwhile causes. ‘They are active io 
the cause of good government, charity, 
social and economic improvement 
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in the } Their legal training and executive abil- offices, the lady assistant district at- 
investi. | ity are decided assets to any cause. torneys, the congressladies, and those 
able fe. | Surely, ladies like Anna Kross, Jus- in practically all branches of our gov- 
ys, but] | tine Polier, Doris Burn, Birdie Amster- ernment, are women who have earned 

uld not | dam, Agnes Craig, Frieda Hennock our respect. 
> ethical | and Hilda Schwartz, to mention but a Yes, I am willing to admit that I 
s should | few, are people all lawyers and jurists have a very high opinion of our lady 
derstand Jae proud of. The many lady lawyers attorneys—even though I married one. 
of the Jin legal aid work help thousands of These “critters” who “invaded the 
poor persons yearly. The efficient lady sanctity of our sovereign courts” are as 


apressed counsellors in the corporation counsel capable as men—and much prettier. 
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Attention! 
All members of the LEGAL PROFESSION who 
are on Active Duty with the ARMED SERVICES 


—————s ++ o«—__ 
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The Publishers of Caszk anp Comment, The Lawyers’ Maga- 
zine, want to make sure that all of their customers and friends 
continue to receive this interesting magazine while on active 
service in the defense of our country. 


If you are now on active service — or, if in the future you are 
called to such service, send us, without delay: — 


Your service address 


Your former office address (or the name of the law 
school from which you recently graduated). 


We will then make every effort to see that you continue to re- 
ceive CASE AND COMMENT wherever you are stationed. It would 
aid us greatly in this effort if you would continue to advise us 
when your service address is changed. Send above information 
to either joint publisher. 


The Lawyers Co-operative Publishing Co. Rochester 14, N. Y. 
Bancroft-Whitney Company San Francisco 1, California 





Early Pre-Conviction 


Pardons in Missour1 


By JOHN R. HALL 


News Editor, The Marshall, 


Missouri Daily Democrat—News 


N THE early decades of statehood, 
Missouri governors had authority 
in granting pardons equal to the royal 
prerogatives of the kings of England. 
The Missouri Supreme Court said so. 
The governors could even extend 
clemency before conviction, freeing 
the accused by a mere dip of the ex- 
ecutive pen. 

Jim, “a man of Colour”, was the 
happy recipient of such gubernatorial 
power after two years of trial vicissi- 
tudes that began at the February 1833 
term of the circuit court in Saline 
County, Missouri. He was under 
grand jury indictment for killing a 
white man.- 

When the trial started at that term 
Jim pleaded not guilty and “puts 
himself upon the country”. At that 
first trial and at two trials that imme- 
diately followed in April and July, 
same year, juries failed to come to an 
agreement as to Jim’s innocence or 
guilt. The prosecutor took a rest at 
the November term by asking for a 
continuance in preparation for a new 
conviction effort in March, 1834. That 
jury, too, couldn’t make up its mind 
about Jim. 

In July the case was continued by 
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consent of parties but not until Judge 
John F. Ryland had overruled the de. 
fendant’s motion praying to be set a 
liberty. In November it was Jim wh 
desired a continuance and got it and 
in March, 1835, both asked for the 
case to go over to the next term. 

Meanwhile, between all those ap 
pearances of Jim in the Saline Cour, 
spaced over a period of more than two 
years, he was taken 60 miles to Howard 
County because Saline had “no safe 
gaol”. The itemized fee bills contain 
such entries as furnishing prisoner 
fire $3.70, furnishing horse to bring 
prisoner to court $1.50, turnkey’s fe 
$1.50. 


When Jim, in custody of the Sherif, 
reported for the July 1835 term ¢ 
court a new judge, David Todd, wa 
on the bench. The record for that date 
shows this entry: 


“The defendant, by his attorney, 
filed his pardon for the crime wit) 
which he is charged from the exec 
tive of this and asks leave to plead tht 
same and the judge of the court, bei 
the master and owner of the slave,! 
change of venue is awarded for thi 
cause to Lafayette County in the fit 
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Sion this needless, backbreaking 


research for cases involving 


military law. Consult . . . 


MILITARY 
JURISPRUDENCE 


Cases and Materials 


Our armed forces’ growing strength has created a great need. 
For lawyers handling more and more cases involving military 
law, a modern book specializing in this field is essential. 
MitiraRy JURISPRUDENCE, It is composed of leading 
produced by the publisher’s ©ases, with emphasis upon 
federal jurisdictions. General 
principles of wide application 
are dealt with. Any phase of 


expert editorial staff with the 


full cooperation of a group 


of officers of The Judge Advo- 
cate General’s Corps of the 
Army, answers this need with 


authority. 


law— contracts, torts, claims, 
crimes, etc.—in which the 
military or military personnel 
are involved is included. 


The Lawyers Co-operative Publishing Co. 


Rochester 14, New York 


Please send me 


copies of Military Jurisprudence at $12.50 


per copy for 10 days free examination. I will either return the copy 
or copies at the end of that time, or send you $ 
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judicial circuit and papers ordered sent 
with the record as the law rquires.” 


Throughout the Saline litigation, ten 
witnesses were kept under bonds of 
$200 each, including Thomas J. Boggs, 
who was bonded to produce Betsy, a 
slave, to testify against the defendant. 

Jim got his freedom in Lafayette 
County, adjacent to Saline. The court 
record there reads: 


“This day came the attorney prose- 
cuting for the state and the defendant 
by his attorney and pleads and brings 
into court a full and free pardon from 
the governor of this State for the of- 
fense with which he stands indicted 
which being seen by the Court it is 
considered that the said pardon be 


allowed and that the prisoner be par- 
doned of said charge and go hence 
without day. Ordered that the follow- 
ing fees be allowed and certified to the 


auditor of this state. 

The fees totaled $1,769.77. 

A later prosecutor in another county 
didn’t accept so readily a pre-convic- 
tion pardon by a Missouri governor 
and appealed to the supreme court. 
This attorney for the state didn’t be- 
lieve that Section 6 of Article IV of 
the first Missouri constitution, adopted 
June 12, 1820, at St. Louis, which was 
still effective, gave to the governor 
the right of pretrial clemency. The 
section read: 
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“The Governor shall have power w 
remit fines and forfeitures, except in 
cases of impeachment, to grant re. 
prieves and pardons.” 

Prudence Woolery was indicted in 
Benton County for murdering her bas. 
tard child. She plead in bar of the in. 
dictment a pardon from the governor, 
which was allowed her. It was in this 
case (January Term, 1860) that the 
Missouri Supreme Court, in an opin- 
ion written by Judge Scott, compared 
the authority of Missouri governors 
with the regal power of Englands 
kings. The court's decision (Missouri 
Reports 29, Page 300) reads: 

“The constitution (Article 4, Para- 
graph 6) ordains that the governor 
shall have power to remit fines or for- 
feitures and, except in cases of im- 
peachment, to grant reprieves and par- 
dons. ,Thus it will be seen that, witha 
single exception, the power of pardon 
is absolute and uncontrolled and the 
governor possesses that prerogative in 
as ample manner as it is enjoyed by the 
kings of England. There it never was 
doubted but that the King could par- 
don before conviction. Blackstone says 
that a pardon be pleaded in bar of an 
indictment.” 

There is an old saying in Missouri 
judicial circles that a pre-conviction 
gubernatorial pardon offered a prosecu- 
tor one way of disposing of a stubborn 
case without losing any prestige. 


Nice, If You Can Do It 


It’s easy to meet the cost of living. Just do as the government does— 
add 50% to your income.—Pipe Dreams, Universal Pipe Company. 
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A call you hear often in many law offices... 


“Get me Ballentine’s” 


NS don’t get the idea that lawyers are a libatory lot, always 
thirsting for a short snort of scotch—they’re calling for 
Ballentine’s Law Dictionary! 


It so often happens that an unfamiliar legal term comes up, or 
one that has an unknown pronunciation, and Ballentine’s self-pro- 
nouncing Law Dictionary is the one sure means of settling the 
question quickly. 


Ballentine’s is the first comprehensive Law Dictionary in English 
to contain the pronouncing feature. Whenever you want to know 
the meaning or pronunciation of a word, a term, an expression, 
or a maxim, which has been employed in a statute, a decision, 
a pleading, a treaty, a will, a contract or any document, call for 
this Ballentine’s: 


If you're thirsting for Ballantine’s there’s a little place around the 
corner . . . If it’s a reliable definition or pronunciation you 
want, just drop a line and a check for $15 to 


The Lawyers Co-operative Publishing Company 
Rochester 14, New York 


EVERY LAW OFFICE SHOULD HAVE BALLENTINE’S 





Accomplices — question of law or 
fact. In Ripley v. State, 189 Tenn 681, 
227 SW2d 26, 19 ALR2d 1347, a 
prosecution for grand larceny and re- 
ceiving stolen property, the appellant 
and one of his codefendants were con- 
victed and the other codefendant ac- 
quitted. Testimony against the ap- 
pellant had been given by the acquitted 
codefendant. The convicted codefend- 
ant testified that he was drunk and 
remembered nothing about the trans- 
action and repudiated his signed con- 
fession, which, however, was ruled by 
the court to have been voluntarily 
made and was submitted to the jury as 
touching upon the guilt of the appel- 
lant, as well as his codefendant. 

The Supreme Court of Tennessee, 
in an opinion by Chief Justice Neil, 
reversing the judgment for refusal to 
instruct the jury that defendant could 
not be convicted upon uncorroborated 
evidence of his codefendants, if in fact 
the jury found them to be accomplices, 
held that the rule requiring corrobora- 


tion of testimony of an accomplice was 
not rendered inoperative by testimony 
of the appellant in his own behalf, or 
by the acquittal of the testifying code- 
42 


fendant; and that the question as 
who are accomplices is one of law for 
the court where the facts as to wit 
ness’ participation are clear and undig 
puted, and one of fact for the juty 
where such facts are disputed or sus 
ceptible of different inferences. 

The extensive appended annotation 
in 19 ALR2d 1352 discusses “Question 
as to who are accomplices, within rule 
requiring corroboration of their testi- 
mony, as one of law or fact.” 


Alienation of Affections — cause 
The action in Lankford v. Tombari, 35 
Wash2d 412, 213 P2d 627, 19 ALR 
2d 462, was based on two causes of 
action, one for alienation of affections, 
and the other for criminal convers- 
tion. It appeared in evidence that the 
defendant was a drugstore proprietor 
by whom the plaintiff's wife was em- 
ployed for a time during the plaintiffs 
absence in the military service, and that 
the acts complained of occurred during 
such absence and after the plaintiffs 
return to Civilian life. 

Judgment on a verdict for $15,00 
was affirmed by the Supreme Court 0! 
Washington, Department 2, in # 
opinion by Justice Mallery, which, coo 
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ceding that alienation of affections is 
an intentional tort an element of which 
is a purpose to accomplish a diminu- 
tion of the spouse’s affection, held that 
such purpose could be inferred from 
the seductive acts since, in the eyes of 
the law, a man intends the natural and 
probable consequences of his acts; and 
that evidence on the issues of intention 
and causation was sufficient to sustain 
denial of the nonsuit. Contentions of 
the defendant based on the wife’s rela- 
tions with other men and the absence 
of acts on his part to engender the 
wife’s change of affections were re- 
jected by the court which held that lia- 
bility depended upon the actor’s course 
of conduct being a cause, and not nec- 
essarily the sole cause, of the aliena- 
tion, and that the element of causation 
was adequately defined in instructions 
stating that liability depended on a 
preponderance of proof that defendant 
was the procuring or controlling cause 
of the alienation, and that one who aids 
in causing the alienation would be 
liable. 

The extensive appended annotation 
in 19 ALR2d 471 collects and dis- 
cusses the cases in which the element 
of causation was considered by the 
courts in actions for alienation of af- 
fections. 


Alimony — @rial court’s jurisdic- 
tion pending appeal. A writ of pro- 
hibition was sought in Finnegan v. 
Arnold, — W Va —, 55 SE2d 399, 19 
ALR2d 700, to prevent enforcement of 
an award to the petitioner's wife of 
specified sums for maintenance and for 
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traveling expenses between her hom 
and her attorney's office pending an ap. 
peal. by the husband ,from a decree 
granting the wife a divorce and 4jj. 
mony. The husband’s contention thi 
the appeal and supersedeas deprived 
the trial court of jurisdiction was re. 
jected by the Supreme Court of Ap. 
peals of West Virginia, in an opinion 
by Justice Kenna, which held that in 
divorce matters a supersedeas is te. 
stricted to the decree sought to be re. 
viewed, and that, proceedings for a 
lowances pending the appeal are sepi- 
rate and distinct therefrom. 

The appended annotation in 1) 
ALR2d 703 is entitled “Trial cour 
jurisdiction as to alimony or mainte- 
nance pending appeal of matrimonial 
action.” 


Appeal — of order discharging 


vacating attachment. In Swift & G 
v. Compania Colombiana, 339 US 68: 
94 L ed 1206, 70 S Cr 861, 19 AIR 
2d 630, the owners of cargo lost whik 
being transported by sea brought : 
libel in personam in a Federal Distric 
Court against the owner of the ves! 
carrying the cargo and attached another 
vessel which respondent had previous 
ly transferred to a corporation forme 
by the respondent's officers, directors 
and stockholders. The liability of the 
vessel to attachment turned on whether 
the transfer was fraudulent. The Dis 
trict Court, being of the opinion thi 
the issue thus presented was not withia 
admiralty jurisdiction, vacated the # 
tachment. 

The opinion of the United Sut 
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Supreme Court (Justice Douglas, not 


participating) delivered by Justice 
Frankfurter, holds that the require- 
ment of finality did not preclude an 
independent appeal from the order va- 
cating the attachment; that a court of 
admiralty has jurisdiction to determine 
whether a transfer of property subse- 
quently attached as property of the re- 
spondent was fraudulent; that a foreign 
attachment is not dissolved by the sub- 
sequent appearance of the respondent; 
that the court in the circumstances of 
the case should have proceeded to de- 
termine the fraudulence of the trans- 
fer; and that the libelant should not, 
on the ground of more convenient 
forum, be remitted to the courts of a 
foreign country without assurance that 
respondents would appear in those 
courts and that security would be given 
equal to what had been obtained by the 
attachment. 

The extensive appended annotation 
in 19 ALR2d 640 is concerned with 
the question whether an independent 
appeal may be taken, prior to final 
judgment, or an independent review 
obtained, of an order discharging or 
vacating an attachment or refusing to 
do so. 


Automobile Insurance — injuries 
incurred while alighting or entering. 
In New Amsterdam Casualty Co. v. 
Fromer (Mun Ct App Dist Col) 75 
A2d 645, 19 ALR2d 509, an action 
against an insurance company was 
brought under the clause of an auto- 
mobile liability policy providing for 
medical payments in the event of a 
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bodily injury sustained “while in or 
upon, entering or alighting from,” the 
automobile. The plaintiff, after stop- 
ping his car on an icy highway to in- 
vestigate a collision between his car 
and another, was struck by a third car 
while about six feet from and return- 
ing to his automobile for the purpose 
of entering the same. 

Judgment for the plaintiff was re- 
versed by the Municipal Court of Ap- 
peals for the District of Columbia, in 
an opinion by Chief Justice Cayton, 
which, expressly limiting the scope of 
its ruling to the facts of the case, held 
that “entering” a vehicle could not be 
interpreted to include the act of ap- 
proaching it for the prospective pur- 
pose of entry. 

A discussion of the “Scope of clause 
of insurance policy covering injuries 
sustained while alighting from or en- 
tering automobile” will be found in the 
appended annotation in 19 ALR2d 
aid 


Confession — admissibility. The 
defendants were prosecuted in State v. 
Bunk, 4 NJ 461, 73 A2d 249, 19 ALR 
2d 1316, for murder in the first de- 
gree for the killing, during their armed 
holdup of a tavern, of a patron thereof 
by a bullet from the gun of one of the 
defendants. 

Judgment entered on a verdict of 
guilty of murder in the first degree, 
without a recommendation as to pun- 
ishment, was affirmed by the Supreme 
Court of New Jersey, in an opinion 
by Justice Oliphant, which rejected an 
assertion of error, among others, based 
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on the alleged erroneous admission of 
confessions. 

Admission of the confessions was 
unsuccessfully objected to on the 
grounds that they were secured (a) by 
threats, beatings, and unremitting in- 
terrogation, (b) without advice as to 
constitutional rights of the defendants, 
and (c) while defendants were being 
held in violation of a rule requiring 
the accused to be arraigned before the 
nearest magistrate without unnecessary 
delay. 

The “Admissibility of confession as 
affected by delay in arraignment of 
prisoner” is the subject discussed in the 
appended annotation in 19 ALR2d 
1331. 
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Descent and Distribution — 
nieces and nephews. In Re Reil, 70 
Idaho 64, 211 P2d 407, 19 ALR2d 
186, a proceeding for the distribution 
of the estate of an intestate, it ap. 
peared that under the facts as stipulated 
the deceased was survived neither by 
issue, spouse, parent, brother or sister, 
but by nieces and nephews, the chil: 
dren of four deceased brothers and sis. 
ters. 

A judgment providing for distribu. 
tion per capita, and not per stirpes, was 
affirmed by the Supreme Court of 
Idaho, in an opinion by Justice Taylor, 
which held that distribution should be 
made to the nephews and nieces in 
their own right as “next of kin” under 
a section of the statute providing that, 
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“if the decedent leave neither issue, 
husband, wife, father, mother, brother 
nor sister, the estate must go to the 
next of kin in equal degree - 
rather than as representatives of their 
deceased parents under a section pro- 
viding “if there be neither issue, hus- 
band, wife, father nor mother, then in 
equal shares to the brothers and sisters 
of the decedent, and to the children of 
any deceased brother and sister by right 
of representation.” 

“Descent and distribution to nieces 
and nephews as per stirpes or per 
capita” is the subject of the appended 
annotation in 19 ALR2d 191. 


Divorce — constructive desertion. 
Desertion and cruel and inhuman treat- 
ment were the grounds for divorce set 
up in Griffin v. Griffin, 207 Miss 500, 
42 So2d 720, 19 ALR2d 1423. It ap- 
peared that the defendant quit his 
teaching profession, settled on a farm 
which he refused to cultivate, permit- 
ted the home to become dilapidated 
and uninhabitable, sold the last of the 
livestock, and furnished insufficient 
food to his wife and children, so as to 
impair their health and compel them 
to seek sustenance from neighbors. 
The wife finally moved to a distant city 
where she worked for the support of 
herself and a mentally defective child. 
Express statutory grounds for divorce 
did not include nonsupport. 

A decree for the plaintiff was af- 
firmed by the Supreme Court of Mis- 
sissippi, in banc, in an opinion by 
Justice Roberds, which held that the 
wife was entitled to-a divorce on the 
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theory of constructive desertion by the 
husband, which doctrine the court de 
clared to prevail only in extreme cases 

“Divorce: Acts or omissions 0 
spouse causing other spouse to leave 
home as desertion by former” is the 
title of the extensive appended annow. 
tion in 19 ALR2d 1428. 


Drugless Healer — malpractice 
An action for malpractice was brought 
in Kelly v. Carroll, 36 Wash2d 482 
219 P2d 79, 19 ALR2d 1174, agains 
one licensed to practice drugless heal: 
ing and his assistant by the patient’ 
widow, as administratrix. The patient 
whose symptoms clearly indicated the 
probability, if mot certainty, of ap 
pendicitis, and whose death was shown 
by an autopsy to have resulted from « 
ruptured appendix and peritonitis, was 
treated by the defendants by hot and 
cold packs, electrical and manual mas. 
sages, and laxatives. Notwithstanding 
the progressively deteriorating condi: 
tion of the patient, suggestions for cal 
ing in a doctor were vehemently reject 
ed by the defendant drugless practi 
tioner until too late to save the 
patient's life. 

A judgment for the plaintiff was af 
firmed by the Supreme Court of Wash: 
ington, in an opinion by Justice Mal 
lery, which, taking the position tha 
the defendant drugless practitioner was 
under a duty to send the patient 0: 
doctor or surgeon as soon as the é 
fendant ascertained or should har 
known that the patient had append 
citis, held that although one licensed 
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ourt de} or and rules of law pertaining dis- 
=o tinctively to the latter are not appli- 
sions ol | cable to the former, one not having a 
to leave | Jicense to practice medicine and sur- 
ris the gery but assuming to act as a doctor 
1 annota: | is jiable for malpractice and is to be 
judged as if he were a doctor; that, al- 
] _ | though not an insurer of results in his 
— limited field, a drugless healer will be 
a held accountable where he steps out of 
. os his limits and treats a disorder for 
: wa which, in the highest level of medical 
on = science, there is a generally recognized 
sae treatment beyond the scope of his. li- 
‘cated the | SS and ability. The act of soliciting 
the drugless healer’s services with 
y> of P knowledge that he would not operate 
“a - or advise an operation was held not to 
ed fens preclude recovery on grounds of as- 
aa be sumption of risk or contributory negli- 
: iC 
said mas. | BEBE: ; 
thstanding} The “Liability of drugless _Practi- 
ing condi. § toner or healer for malpractice is dis- 
ns for call. { Ussed in the extensive appended an- 
ratly reject notation in 19 ALR2d 1188. 
less prac} Evidence — posed photograph. It 
save tT as unquestioned that the defendant in 
_§ State v. Ebelsheiser, — Iowa —, 43 
tiff was at NW2d 706, 19 ALR2d 865, a prosecu- 
rt of Wast tion for homicide, fired the fatal shot. 
uustice Mal Principal contentions of the defendant 
cae thi'T were that his act was justifiable self- 
titioner WS} defense or at most without malice 
patient © “I sforethought. The killing occurred at 
as the dt ahome to which the defendant, armed 
hould bir vith the fatal weapon, had gone with 
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whom her daughter and son-in-law, the 
victim, lived. The latter had secured 
the arrest of another daughter for an 
assault on his wife earlier the same day. 
Testimony of the wife and of the de- 
fendant and his brother conflicted as 
to the occurrences immediately pre- 
ceding the shooting. 


Judgment on a verdict convicting 
defendant of second-degree murder 
was affirmed by the Supreme Court of 
lowa, in an opinion by Justice Mantz. 
Of particular interest was the support 
given by the court to the admissibility, 
where proper foundation has been laid, 
of posed photographs showing the 
room, furniture arrangement, and posi- 
tions of the parties at the time of the 
tragedy. 

The subject of the appended annota- 
tion in 19 ALR2d 877, supplementing 
an earlier annotation on the point, is 
the admissibility in evidence of photo- 
graphs portraying an attempted re- 
production of the scene of a crime or 
accident as recalled by witnesses, show- 
ing posed persons, dummies, or mov- 
able objects. 


“Fair Trade” Law — application to 
nonsigner as violation of anti-trust law. 
The plaintiffs in Schwegmann Bros. v. 
Calvert Distillers Corp., 341 US 384, 
95 Led 1035, 71 S Cr 745, 19 ALR2d 
1119, foreign corporations, obtained 
agreements with Louisiana retailers to 
sell their products at a minimum price. 
Although under Louisiana law these 
agreements were binding upon non.- 
signers, a retailer who refused to sign 


50 CASE AND 


such an agreement sold the plaintiffs’ 
products at a cut-rate price. The plain- 
tiffs sued for an injunction, relying up- 
on the Miller-Tydings Act, which ex- 
empts contracts prescribing minimum 
prices for the resale of trademarked 
commodities from the prohibitions of 
the Sherman Act where such contracts 
are lawful under local law. 

In an opinion by Justice Douglas, six 
members of the United States Supreme 
Court held that enforcement of the 
price arrangement against a nonsigner 
violated the Sherman Act, since only 
voluntary minimum price arrange- 
ments were excepted therefrom by the 
Miller-Tydings Act. Justice Frank- 
furter, with the concurrence of Justices 
Black and Burton, dissented on the 
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ground that the lattegact was intended 
to immunize state fair trade laws, in. 
cluding their “nonsigner” provisions, 
against charges under the Sherman Ac 

The members of the Court also dis. 
agreed as to the weight to be given to 
the legislative history of the Miller. 
Tydings Act. Justices Jackson and 
Minton, concurring in the opinion of 
the Court, rested their decision solely 
upon the language of the act, holding it 
unnecessary and improper to inquire 
into its legislative history. On the oth- 
er hand, the other Justices composing 
the majority, as well as the dissenters, 
relied upon the legislative history, bu 
disagreed as to its significance. 

The appended annotation in 19 ALR 
2d 1139 is a comment note entitled 


“The prosecutor will be satisfied with a simple yes or no from the witness.’ 
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“Application of state ‘fair trade’ law 
to nonsigning reseller as violation of 
federal anti-trust laws.” 


Federal Tort Claims Act — claims 
involving discretionary duty. In Coates 
v. United States, 181 F2d 816, 19 ALR 
2d 840, an action against the United 
States was brought under the Federal 
Tort Claims Act for damage to the 
plaintiff's land and crops by a river 
control project of the United States so 
as to create an avenue of water trans- 
portation. The statute provided for its 
inapplicability to any-claim based up- 
on the exercise or performance of “a 
discretionary function or duty on the 
part of a federal agency . wheth- 
er or not the discretion involved be 
abused.” 

Dismissal of the complaint for lack 
of jurisdiction was sustained by the 
Eighth Circuit, in an opinion by Cir- 
cuit Judge Woodrough, which, review- 
ing the meaning traditionally accorded 
the phrase “discretionary function or 
duty” by the courts, as well as com- 
mittee reports bearing on its meaning, 
held that the project involved was with- 
in the statutory exception which de- 
prived the court of jurisdiction of the 
claim stated. 


The title of the appended annotation 
in 19 ALR2d 845 is “Federal Tort 
Claims Act: construction of provision 
excepting claims involving ‘discretion- 
ary function or duty’.” 


Habeas Corpus — denial of appeal. 
State prison authorities, enforcing pris- 
on rules, prevented a prisoner from 
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sending out appeal documents until it fis, 
was too late to take an appeal. Yeas fyhich, 
after the restraint was removed, th} 
prisoner filed a petition for a delayed 
appeal, which was denied by the star }, 
courts as matter of discretion. 

In an opinion by Justice Black, the} 
United States Supreme Court held in 
Dowd v. United States ex rel. Cook 
340 US 206, 95 L ed 215, 71 S$ Cr 202 
19 ALR2d 784, that the discriminatory 
denial of the statutory right of apped 
was a violation of the equal protection 
clause of the Fourteenth Amendment 
that the prisoner had not waived hisf” 
right to appeal, and that he should kf ©. 
discharged on writ of habeas corpuff. 
unless the state, within a reasonable 
time, afforded him full appellate re 
view. 

An exhaustive discussion of “Habeas 
corpus on ground of deprivation off 
right to appeal” is found in the e& 
tensive appended annotation in 19 
ALR2d 789. 
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Highways — injury on park strip.jpriti 
In Mast v. Galena, 168 Kan 628, 215i 
P2d 152, 19 ALR2d 1049, an actionpy 
against a city for damages for personlpctober 13t 
injuries, the petition alleged that tefomplete dis 
injuries were sustained while walkingY, Containec 
in the evening across a parking stip Was not h 
between a sidewalk and cutb, a fewpad conclu 
feet from a small walk leading fromthe This is my 
street to the sidewalk, and falling inf Statute pr 
a water meter hole covered by a woflid unless 
and defective tin lid. by the testat 
A judgment entered upon ovemlffst0 make i 
ing a demurrer to the petition was sgtended as 
versed by the Supreme Court of Kat A decree 





CASE AND 


ts until it 
al. Years 
10ved, the 


us, in an opinion by Justice Smith, 
shich, ruling that a city does not owe 
bs high a degree of care to one walking 
na parking strip as it Owes to one 
sing a street or sidewalk, held that 
he petition did not state a cause of ac- 


jon. 

“Liability for injury on parking or 
rip between sidewalk and curb” is the 
ubject of the appended annotation in 
9 ALR2d 1053. 


rt held in 
rel. Cook, 
L S Ce 262 
riminatory 
Of appeal 
protection 
mendment, 
waived his 
should be 
eas corpus 
reasonable 
ypellate re 


Holographic Will — place of sig- 
ature. Hall v. Brigstocke, 190 Va 
59, 58 SE2d 529, 19 ALR2d 921, was 
suit in chancery involving property 
reviously distributed under the statute 
f descents and distributions was 
rought by an administrator d. b. n. c. 
.4, to impress a trust thereon in favor 
F legatees named in a will subsequent- 
of Haes y found and duly probated. The de- 
rivation of ‘ ; 

endants in possession of the property 
emurred on the ground that the paper 
n question was not a valid will. The 
astrument was wholly in the hand- 
priting of the purported testatrix, con- 
n 628, 21jfained her name on the top, followed 
, an actionpy the statement: “Written by myself 
‘or persona tober 13th 1946 My Will,” made a 
od that thegfomplete disposition of all her proper- 
ile walking#Y, Contained nothing to indicate that 
rking stripy Was not her last will and testament, 
urb, a ferpad concluded with the statement: 
ng from the This is my last will and testament.” 
falling inof statute provided: “No will shall be 
| by a wor lid unless it be in writing and signed 
py the testator in such manner 
to make it manifest that the name is 

tended as a signature.” 
urt of Kit A decree dismissing the bill upon 
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sustaining a demurrer thereto was re- 
versed by the Supreme Court of Ap- 
peals of Virginia, in an opinion by Jus- 
tice Gregory, which held that the sig- 
nature to a will need not appear at the 


‘foot or end of the instrument provided 


the paper shows on its face that the 
name placed in the writing was intend- 
ed as a signature, and that the instru- 
ment herein involved complied with 
the statutory requirement. 

The extensive appended annotation 
in 19 ALR2d 926 discusses “Place of 
signature of holographic wills.” 


Infant — tort action against parent. 
An action for wrongful death was 
brought in Cowgill v. Boock, 189 Or 
282, 218 P2d 445, 19 ALR2d 405, by 
the personal representative of an un- 
emancipated minor child against the 
personal representative of his father 
who was driving the car, with his son 
as passenger, at the time of the accident 
fatal to both. A cause of action to 
recover damages resulting from death 
was granted by statute where the de- 
cedent, had he lived, might have main- 
tained an action against the wrongdoer 
for an injury done by the same act or 
omission. 

Judgment entered on a verdict for 
the plaintiff was affirmed by the Su- 
preme Court of Oregon, in an opinion 
by Justice Belt, which reviewed author- 
ities supporting and departing from 
the common-law doctrine of nonliabil- 
ity of a parent for a personal injury 
sustained by an unemancipated minor 
child, and, though favoring its reten- 
tion in the case of an injury resulting 
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from mere negligence or an uninten- 
tional wrong, held that the rule should 
be modified to allow recovery for a 
wilful or malicious personal tort. 
Within the meaning of this modified 
rule, acts of a father in arbitrarily com- 
pelling his protesting minor child to 
ride in an automobile driven by the 
father, while intoxicated, at a high rate 
of speed at night over a mountainous 
highway were regarded as wilful mis- 
conduct in clear abandonment of pa- 
rental duty. 

The appended annotation in 19 
ALR2d 423, entitled “Liability of par- 
ent or person in loco parentis for per- 
sonal tort against minor child,” super- 
sedes a series of earlier annotations on 
this subject. 
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Injunction Relief — against sp. 
mission of constitutional amendmem, 
statute, etc. Bardwell v. Parish Coup. 
cil, 216 La 537, 44 So2d 107, 19 AIR 
2d 514, involved a municipality whid 
called an election to amend its charter 
although it was advised that the pro 
posed amendments were unconstity 
tional. Resident taxpayers brought 
suit to enjoin the holding of the ele 
tion on that ground. 

In an opinion by Justice McCale 
the Supreme Court of Louisiana dis 


missed the suit as premature, applyingfl 


the general rule that an injunction wil 
not issue to prevent the holding of a 
election. 

The appended annotation in If 
ALR2d 519, superseding an earlier a 
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notation on the point, discusses the 
single question of whether the submis- 
sion to the electorate of a proposed 
amendment to the state constitution or 
of a proposed statute, municipal char- 
ter, or municipal ordinance, validly 
submitted, may be enjoined on the 
ground that the proposed action, even 
if favorably voted upon, would in 
substance be unconstitutional. 


Insurance on Buildings — exten- 
stons, additions, etc., within. In 
Frohlich v. National Union Fire In- 
surance Co., 327 Mich 653, 42 NW2d 
657, 19 ALR2d 604, the Michigan Su- 
preme Court (In Banc) held, in an 
opinion by Justice Dethmers, that a 
garage used exclusively by tenants of a 
building and admittedly “attached” 
thereto is a “communicating addition,” 
within the meaning of an insurance 
policy covering the building and “its 
attached and communicating addi- 
tions,” notwithstanding communication 
between the buildings was by means of 
a ten-foot uninclosed pathway extend- 
ing across the insured’s property be- 
tween doors located in the two build- 
ings. 

The appended annotation in 19 
ALR2d 606 is concerned with provi- 
sions in fire insurance policies, or other 
policies insuring buildings against cer- 
tain risks, which expressly stipulate for 
coverage to “additions,” “extensions,” 
“additions adjoining and communicat- 
ing,” etc., to buildings. 


Labor Relations Act — protection 
of informal activities of employees. 
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Enforcement of an order of the N 
tional Labor Relations Board for 


instatement by the respondent enff 


ployer of three discharged employed 
with back pay was sought in Nation 
Labor Relations Board v. Kenn: 


Inc., 182 F2d 817, 19 ALR2d 5(F 


The employees had been discharge 
because of their leadership in a sing 
spontaneous brief work stoppage } 


nonunion employees to present wag 


grievances to the employer. The This 


Circuit, in an opinion by Circuit Judg 


Goodrich, adjudging enforcement ¢ 
the order, held the action of the en 
ployees to be that of a “labor organia 
tion” and a “concerted activity,” wi 
in the protection of the National Li 
Relations Act against unfair lab 
practices. 

The subject of discussion in the » 
pended annotation in 19 ALR2d 5 


t beneficias 


psurance ci 


is “Spontaneous or informal activity 


employees as that of ‘labor organi 


tion’ or as ‘concerted activities’ withi—® 


protection of Labor Relations Act.” 


Life Insurance Beneficiary 
change of. The action in Gayden 


Kirk, 207 Miss 861, 43 So2d 568, f 


ALR2d 1, against an insurer on 4 


insurance policy was brought by o,; 
designated therein as secondary bent 


ficiary, the primary beneficiary havia 
predeceased the insured. The defen 
ant insurer, pursuant to statutory # 
thority, paid the insurance proceeds 
to court and had another claimant 


the fund substituted as defendant. D4 i 
fore his death the insured, who, usta 


the terms of the policy, had the 
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fp change beneficiaries by securing an 


ndorsement of the change on the face 
f the policy, did everything in his 


ower to designate the substituted de- 
- Badant as the new beneficiary, but in- 


‘panding requests therefor. 


Bosement thereof was prevented by 


¢ plaintiff, who had possession of the 


The evi- 
nce was conflicting as to whether 


mere had been such transfer and de- 


ery of the policy by the insured to 


wpe plaintiff as to deprive the former 


title thereto and control thereof. 
Judgment for the substituted defend- 


iat was affirmed by the Supreme Court 


or organiz 
vities’ with 


Mississippi, in an opinion by Chief 
tice McGehee, which held that the 


t beneficiary was for the benefit of the 
surance company, which waived its 
ghts thereunder by paying the pro- 
eds into court and securing substitu- 
on of the defendant claimant; that 
e conflicting evidence was sufficient 


}d not parted with title to, and con- 
l of, the policy by a transfer and 
livery to the plaintiff; and that the 


» “Mts of the insured were sufficient to 


minst the plaintiff, who could not 
event the change by wrongfully with- 


The extensive appended annotation 
1) ALR2d 5 contains an exhaustive 

ssion of “Change of beneficiary in 
yar line insurance policy as affected by 
ilure to comply with requirements 
to manner of making change.” 
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Liquor Advertising — regulation 
of. A proceeding for a declaratory 
judgment was brought against the 
Montana Liquor Control Board, Fletch- 
er v. Paige, — Mont —, 220 P2d 484, 
19 ALR2d 1108, to determine the 
validity of its order directed to all 
Montana licensed brewers and beer 
wholesalers, and issued pursuant to a 
statute prohibiting billboard or sign- 
board advertising of “liquor,” but con- 
taining an express exception as to “any 
advertisement respecting beer or malt 
liquor on a brewery or premises where 
beer or malt liquor may be lawfully 
stored.” The statute also defined 
“liquor” as including “malt or other 
liquor” containing a specified percen- 
tage of alcohol, but such definition was 
subsequently amended so as to clarify 
the distinction between liquor and 
beer. 

A judgment for the plaintiff was re- 
versed by the Supreme Court of Mon- 
tana, in an opinion by Justice Metcalf, 
which held that the original legisla- 
tive intent to include beer within the 
advertising prohibition clearly ap- 
peared from the statutory definition of 
“liquor” and from the limited sign- 
board advertisements of beer express- 
ly permitted, that such prohibition of 
beer advertisements was not impliedly 
repealed by the subsequent amendment 
of the statutory definition of “liquor,” 
and that the statutory prohibition was 
not unconstitutional as an unreason- 
able interference with a lawful busi- 
ness. 


The appended annotation in 19 ALR 
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2d 1114 discusses the “Validity, con- 
struction, and effect of statutes, ordi- 
nances, or regulations prohibiting or 
regulating advertising of intoxicating 
liquors.” 


Lockers — liability for loss of con- 
tents. One claiming to have deposited 
a valuable package in a locker in a rail- 
road station and found it missing 
upon his return brought an action in 
Marsh v. American Locker Co., 7 NJ 
Super 81, 72 A2d 343, 19 ALR2d 326, 
for its loss against the operator of the 
locker service. The locker was unat- 
tended and unguarded and was op- 
erated by the depositor who, upon in- 
sertion of the required coin, had exclu- 
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sive operation of the locker and » 
session of the key. The defendant ay 
had access by possession of a masg 
key for the purpose of removing pry 
erty remaining more than a desig 
time, but negligence did not app 
ther in such operation or in the 
cal condition of the locker or itg 
The plaintiff, testifying that het 
read the same, made no attempt 
tablish the specific contractual af 
ment set forth on the face ¢ 
locker. 

Dismissal of the action @ 
close of plaintiff's testimonyy 


affirmed by the Superior Cou 
New Jersey, Appellate Division, j 
an opinion by Senior Judge Jac 


"Smith, Smith, Smith and Smith are suing because we mentioned 
only one Smith in our broadcast.” 
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which, distinguishing modern _lock- 
er cases from the typical common- 
law bailment in which possession of 
property was transferred by the bailor 
to a human being representing the 
bailee who thereby had control of the 
property, knowledge of the facts, and 
substantial opportunity of denial of 
claims, held that there could be no 
recovery in the absence of a showing of 
negligence or other proof as to the 
contractual relationship between the 
parties. 

The appended annotation in 19 ALR 
2d 331 discusses “Liability of one fur- 
nishing lockers for hire or to patrons 
for loss of packages or goods placed 
therein.” 


Municipal Electric Street Light- 
ing System — liability for injury from. 
The decedent of the plaintiff in Cabana 
v. Hart, 327 Mich 287, 42 NW2d 97, 
19 ALR2d 333, was electrocuted as the 
result of coming in contact with a 
lamppost set in the sidewalk and main- 
tained by the defendant municipality 
as a part of its street-lighting system. 
A statute provided for liability of a city 
to any person injured on a public street 
by reason of neglect of the city to per- 
form its duty to keep the sidewalk rea- 
sonably safe for travel. 

Judgment entered on a verdict for 
the plaintiff, after denial of defendant's 
motions for a directed verdict, for 
judgment notwithstanding the verdict, 
and for a new trial, was affirmed by the 
Supreme Court of Michigan, in an 
opinion by Justice Carr, which held 
that the plaintiff's proofs were sufh- 
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cient to entitle him to have submi 
to the jury the questions of defendan 
negligence and its knowledge or notig 
of the situation. The claim of munic 
pal immunity from tort liability fora 
juries resulting from the performan 
of governmental functions was regard 
ed, as to the matter herein involved 4 
abrogated by the statutory provisic 
as to streets and highways set fo 
above. 

The subject of the appended annoy 
tion in 19 ALR2d 344 is “Liability 
municipal corporation for injury ¢ 
death occurring from defects in, 
negligence in construction, operatio 
or maintenance of its electric stre 
lighting equipment, apparatus, and th 
like.” 


Punitive Damages — from 


nicipal corporation. In Desforge 
West St. Paul, 231 Minn 205, 42 NV 
2d 633, 19 ALR2d 898, an action 
recover damages for the wrongful 1 
moval of dirt, sand, and gravel fn 
the plaintiff's premises was brovg 
against the defendant city and the & 
fendant road contractor who acted u 
der directions of the city enginett 
Under the trial court’s instructions, 
jury was authorized to award 0 
damages against the city if the tresp 
was found to have been made wilful 
and unlawfully. 
Judgment rendered on a veri 
against the city was reversed by thes 
preme Court of Minnesota, in an op! 
ion by Justice Thomas Gallagher, wai 
held that exemplary damages pai 
municipal corporations were M0 
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coverable unless expressly authorized 


t¥ by statute, and that the statutory pro- 


vision authorizing an award of treble 


if damages against “every person who 


shall unlawfully and wilfully destroy 
or injure any real or personal property 


4 of another” was inapplicable to the acts 
# involved herein, which were specifical- 


ly covered by another statutory provi- 
sion not authorizing an award of treble 
damages. 

The appended annotation in 19 ALR 
2d 903 discusses “Recovery of ex- 
emplary or punitive damages from mu- 
nicipal corporation.” 


A Receipt of Gratuity or Relief — 
im effect on damages for personal injury. 
For a period of about a year prior to 


incapacitation resulting from an attack 
by the defendant, the plaintiff in Mob- 
ley v. Garcia, 54 NM 175, 217 P2d 


1 256, 19 ALR2d 553, an action for as- 


sault and battery, had been working as 
a waitress but also received m~athly re- 
lief payments from the Department of 
Public Welfare, up until and after the 


“} time of the attack. 


award tre 
if the trespe 


An award of damages for loss of 
earnings and earning capacity, includ- 


cd in a judgment for the plaintiff, was 


afirmed by the Supreme Court of New 


| Mexico, in an opinion by Justice 


Compton, which held that the finding 
of loss of earnings and earning capacity 


. “as supported by substantial evidence, 
and therefore binding upon appeal; 


and that the receipt of relief payments 


| did not preclude the recovery of dam- 


ages for the loss of earnings and earn- 
ing capacity. 
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The “Receipt of public relief or 
gratuity as affecting recovery in per- 
sonal injury action” is the subject dis- 
cussed in the appended annotation in 


19 ALR2d 557. 


Second Offender — former crime 
as felony. The defendant in People v. 
Olah, 300 NY 96, 89 NE2d 329, 19 
ALR2d 219, previously convicted in 
New Jersey of the crime of larceny, 
was treated in the courts below as a sec- 
ond felony offender under a New York 
statute making so punishable a person 
who has been previously convicted un- 
der the laws of any other state of a 
crime which, if committed within New 
York, would be a felony. The dividing 
line between the felony of grand lar- 
ceny and the misdemeanor of petit 
larceny is, under the statutes of New 
York, a value of the stolen property of 
$100, under those of New Jersey, one 
of $20. However, the indictment, to 
which the defendant had pleaded 
guilty in New Jersey, specified the val- 
ue of the stolen property at $200. The 
issue was whether the question as to 
the nature of the crime as a felony 
within the meaning of the New York 
second felony offender statute was con- 
trolled by the definition of the crime 
in the New Jersey statute (that is, theft 
of property in the value of $20 or 
more, which under New York law is 
only a misdemeanor ), or by the specifi- 
cations in the indictment (that is, theft 
of property in the value of $200, which 
under New York law is a felony). 

In an opinion by Justice Fuld, the 
New York Court of Appeals held that 
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the question was controlled by the stat- 
utory definition and not the specifica- 
tions in the indictment, even though 
they were proven at the trial; and that 
consequently the defendant could not 
be treated as a second felony offender. 

The opposite view was taken by 
three Justices, who pointed out that 
under the majority view a defendant 
had to be treated as a first offender, no 
matter how many larcenies he had com- 
mitted in the forty-five sister states in 
which the dividing line between felony 
and misdemeanor was at less than 
$100. 

The “Determination of character of 
former crime as a felony, so as to war- 
rant punishment of an accused as a 
second offender” is the subject of the 
appended annotation in 19 ALR2d 
227. 


Self-Crimination — party member- 
ship. A witness in Rogers v. United 
States, 340 US 367,95 Led —, 71 SCt 
438, 19 ALR2d 378, testified that, by 
virtue of her office as treasurer of the 
Communist Party, she had been in pos- 
session of books and records of the 
Party, until she turned them over to 
another, but refused to disclose the 
name of the recipient, relying upon her 
privilege against self-incrimination. 

In an opinion by Chief Justice Vin- 
son, five of the justices of the United 
States Supreme Court held that the 
witness was not justified in refusing to 
answer, primarily because, after her 
disclosure of membership in the party, 
an answer could no further incriminate 
her. 
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Justice Black, with the concurrence 
of Justices Frankfurter and Douglas 
dissented on the grounds that the wit. 
ness never had waived her privilege and 
that the question called for addition 
incriminating information. 

The appended annotation in 19 ALR 
2d 388 discusses “Right of witness to 
refuse to answer, on the ground of self. 
incrimination, as to membership in or 
connection with party, society, or sim 
ilar organization or group.” 


Sprinkler System — as _ fixture 
Recovery of an installed sprinkler sy. 
tem was sought in Schnebbe Fire Pro- 
tection Engineering Corp. v. Sandts 
Estate, 365 Pa 287, 74 A2d 104, 19 
ALR2d 1298, a replevin action. It had 
been agreed that title to the sprinkle 
system should remain in the plaintif 
“as personal property” until compl: 
tion of the contract. A prior mor: 
gagee of the premises, who had no n0 
tice of the installation, was not a party 
to the agreement, and committed no ac 
constituting an estoppel, became the 
purchaser of the premises at a foreclo 
sure of his mortgage. The plaintif 
did, however, give notice of his claim 
of title at the foreclosure sale. 

Judgment entered on a verdict di: 
rected for the defendants was affirmed 
by the Supreme Court of Pennsylvania, 
in an opinion by Justice Allen M 
Stearne, which held that the sprinkle 
system became a part of the realty it 
respective of the agreement and past 
with the realty to the mortgagee as put 
chaser at the foreclosure sale. 

“Sprinkler system as fixture” is i 
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subject of the appended annotation in 
19 ALR2d 1300. 


Succession Taxes — tax on subject 
of power of appointment. Objections 
were made by the proceedings in Re 
Newton, 35 Cal2d 830, 221 P2d 952, 
19 ALR2d 1399, to the report of a 
California inheritance tax appraiser 
who included a tax upon the exercise 
by the decedent, in his will, of a power 
of appointment. The power of ap- 
pointment had been created by the will 
of the decedent’s father who left a 
testamentary trust of considerable in- 
tangible property. The trust provided 
for an income to the son for life and 
for a power by will to appoint his wife 
to take on his death a specified pro- 
portion of the trust estate. California 
was the residence of the son at the time 
of his death, but New York was his 
residence at the time of the execution 
of his will, as well as the residence of 
the father at the time of the latter’s 
death, and the residence of the trustees. 

The California statute, imposing a 
tax On a gift of a power of appoint- 
ment created by a resident donor, con- 
tained a saving clause applicable to 
powers of appointment created by 
donors dying prior to the statute's ef- 
fective date, under which saving clause 
the tax was imposed on the exercise of 
the power of appointment by a resi- 
dent donee. The death of the father 
prior to the effective date of the statute 
called for the application of the saving 


clause to the son’s exercise of the pow- 
er. 


An order sustaining the objections 


to the report of the inheritance tax 
appraiser was reversed by the Supreme 
Court of California, in banc, in an 
opinion by Justice Shenk, which fol- 
lowing the United States Supreme 
Court in overruling earlier authority to 
the contrary, held the imposition of the 
tax to be within the power or juris- 
diction of the state. 

“Inheritance, succession, or estate tax 
on property covered by power of ap- 
pointment as affected by location of 
property, or residence of parties, out- 
side the taxing state or country” is dis- 
cussed in the appended annotation in 
19 ALR2d 1415. 


Veteran’s Loan — side agreement. 
Enforcement of a mechanic’s lien for 
the construction of a house for a war 
veteran was sought in Young v. Hamp- 
ton, 36 Cal2d (Adv 763), 228 P2d 1, 
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19 ALR2d 830, by the contractor. For 
the purpose of obtaining a guaranteed 
loan under the Federal Servicemen’s 
Readjustment Act, the parties had ex- 
ecuted a purported contract for a con- 
struction price set by an appraiser un- 
der the act, which contract was intend- 
ed to be superseded by a secret cost 
plus 10 per cent agreement thereafter 
executed by the parties and sued upon 
herein. Final approval and guaranty 
of the loan had not been made by the 
Veterans’ Administration which had, 
however, received the application 
therefor and the reports of the ap- 
praiser, and of the bank making the 
loan. A dispute having arisen between 
the parties, the contractor's last pay- 
ment was withheld, and the house not 
having been completed by the date 
specified in the first contract, the 
veteran cross-complained for the rea- 
sonable rental value of the premises 
for the period of the delay. 

A judgment for the balance due un- 
der the cost-plus agreement and for 
foreclosure of a lien upon the realty 
was reversed by the Supreme Court of 
California, in banc, in an opinion by 
Justice Edmonds, which held the side 
agreement to be in violation of the 
public policy established by the act and 
therefore void and unenforceable. De- 
nial of recovery on the cross complaint 
was, however, upheld on the ground 
that the date set for completion of the 
house was contained only in a contract 
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not intended by the parties to be bind. 
ing. 

The “Validity and effect of side 
agreement affecting cost of propery 
covered by veteran’s loan under Sery. 
icemen’s Readjustment Act” is dis. 
cussed in the appended annotation in 
19 ALR2d 836. 


Wills — nature of remainders to 
heirs. The holographic will of a law. 
yer, the construction of which was in- 
volved in Burton v. Kinney, — Tenn 
—, 231 SW2d 356, 19 ALR2d 366, 
left real and personal property to the 
testator’s wife for life and the remain- 
der “in equal moities to my heirs and 
her heirs.” The deceased was survived 
by his widow and descendants of his 
brothers and sisters, but by no child or 
parent. 

A decree that the estates in remain- 
der, both as to the testator’s and life 
tenant’s heirs, were contingent and that 
the property passed according to the 
Statutes of Descent, was reversed in 
part by the Supreme Court of Ten 
nessee, in an opinion by Chief Justice 
Neil, which held that the remainder 
to the heirs of the testator was vested 
while the remainder to the heirs of the 
life tenant was contingent. 

“Nature of remainders created by 
will giving life estate to spouse of tes- 
tator, with remainder to be divided 
equally between testator’s heirs and 
spouse’s heirs” is discussed in the ap 
pended annotation in 19 ALR2d 371 
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